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DPA’ s PHONE EXTENSIONS

During normal business hours (8:30a.m. - 5:00p.m.) DPA’s Cen-
tral Office telephones are answered by our receptionist, Alice
Hudson, with callers directed to individuals or their voicemail
boxes. Outside normal business hours, an automated phone atten-
dant directs calls made to the primary number, (502) 564-8006.
For calls answered by the automated attendant, to access the
employee directory, callers may press“9.” Listed below are ex-
tension numbers and names for the major sections of DPA. Make
note of the extension number(s) you frequently call — thiswill aid
our receptionist’s routing of calls and expedite your process

through the automated attendant.
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Computers- AnnHarris #130/#213
Contract Payments- Ruth Schiller #188
Deputy PublicAdvocate - Patti Heying #236
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General Counsel - LisaBlevins #294
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Trial Division - Sherri Johnson #165
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L

Jeff Sherr

You have the right to remain silent.

You have the right to waive litigating this issue in any fu-
ture court proceedings.

If you chose to exercise this right, the appellate lawyer
succeeding you will be forced to argue palpable error.

If you chose to exercise thisright, the post conviction law-
yer succeeding you will be forced to allege ineffective as-
sistance of counsel.

If you chose to exercise thisright, your client suffers.

Unfortunately, in the high stress, fast paced environment of
trial no one stops the action to read the attorney the above
warning. Thereisno Miranda warning of preservation. The
attorney must be able to respond appropriately at the proper
time to ensure that an error can be reviewed by a higher
court. To do so takes training, experience, quick thinking
and most importantly, preparation.

This manual is designed to act as a guide to assist the
attorney in preparing trial or hearing. The manual is also
designed to be used in court as a quick reference guide.

Coming in January, 2005 is the briefcase companion to this
manual The Evidence Manual.

Jeff Sherr
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A PROCESS FOR SUCCESSFUL
PRESERVATION OF THE TRIAL RECORD

WHY FACTSMATTER IN THE
BATTLE FOR PRESERVATION

How 10 PAINT A LASTING IMAGE

by RebeccaBallard DiL oreto

I. BeginWiththeEndInMind
A. Asyou practice your case at the trial level, hold in your mind, both your

NOTES

immediate goal of relief and the likely perspective of the appellate courts,

should you not gain relief at thetria court level.

B. Inyour preparation for and presentation of pretrial motions, kegp in mind
what you need in the record to support that motion.

O What assumptions are at play for you, the court and the prosecutor?

O Do you need to make those assumptions explicit in the record?

O What isoccurring in the hallways of the courthouse, in the news of the
day (TV, print and radio), in the courtroom, that you believe may be
influencing the decision-making process?

O Aretherewaysyou can comment upon the environment to make apart of

The Preventative Practice of Law

VS.
Chicken Noodle Soup
and Hot Toddies

--LarryH.Marshall

the record in your client’s case, the context in which these important
decisions are being made.

O Remember, therichest records on appeal arethose front-loaded with important
contextual facts.

C. Suppression hearings

Q describe the areawhere the search took place

Q how many milesisit from the center of town, awooded area, adeserted loca
tion, aneighborhood whaose racia or ethnic population is significant.

O What was the weather?

O Wasitlight out or dusk or pitch black?

O What vehicleswerebeing driven by law enforcement officers. Intheinfamous
“running whileblack” case, lllinoisv. Wardlow, 120 S.Ct. 673, 145 L. Ed.2d 570
(2000), the Supreme Court reaffirmed, by itsfindings, the critical need for de-
fensecounsd to placeinto therecord all factsfavorabletotheclient’ sposition
(alocation’s characteristics are relevant in determining whether the circum-
stances are sufficiently suspicious to warrant further investigation. Adams v.
Williams, 407 U.S. 143, 144, 147-148,92 S.Ct. 1921, 32 L .Ed.2d 612 (1972); lllinois
v. Wardlow, supra.) .

Whenever the Commonweal th makes sweeping generali zations about afactual matter, dam-
aging to your case, THINK: Are there PARTICULAR facts that undermine the
Commonwesalth’sposition and that help my client, that | need todraw intothelitigation by
makingthosefactspart of thetrial and appellaterecord?
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II. Forward Your Theory of theCasewith Your Objections

A.

B.

C

First develop asolid theory of the case, focused on the best result possible for your
client, and then determine how to advance that theory with your objections.

I dentify your best facts. What will the prosecutor do to undermineyour presentation
of thosefacts? Stop her/ him ahead of time. Determine and provewhy thelaw doesnot
alow him/her to undercut that important evidence and prepare strategy with motions
to preserve objections and to persuade the trial court.

| dentify theprosecutor’ sbest factsand convert theminto her /hiswor & facts.

O What weapons do you have in the congtitution, the rules of evidence, the stat-
utes, the rules of crimina procedure, to render impotent those facts?

O Openyour own arsend of factsto deflect attention away from or deflate the power
of the prosecutor’s* best facts.” Renowned death penalty lawyer, Millard Farmer
encourages us to pursue conflictneering, shifting the focus from the facts of the
crime as painted by the prosecutor to adifferent framein thismovieof (in)justice
whichtellsthe client’sbeneficial story. Remember, many of our storiesare about
societal injustice. (Seewww.goextranet.net).

O What isimportant to this picture of injustice is the prosecutor who destroyed
audiotapes, the judge who had ex parte communications with jurors, a police
officer known to plant evidence.

[ll. Brainstorm All Possible Objections

A.

Brainstorm with those who think differently than you do. Brainstormthe errorslikely
to beapart of your particular case aswell asthose objectionable statements or tactics
used regularly by your prosecutor, the unfair process imposed on you by the judge,
theimproprieties of the chief investigating officer or other prosecution witness.

Create, fileand argue motionsin limineto prohibit prejudicial comments/tactics. Use
the arguing of such motionsto put on evidence for thetrial and appellate court about
the objectionable practice (i.e. subpoenathe prosecutor, if s/he challenges the accu-
racy of your maotion).

IV. Belnformed by Reviewing

OO

IOmMmMm

ReevantKRS;

Controlling Casdlaw;

Kentucky Rulesof Evidence;

Relevant scientific, psychologica or other forensic information to know what the
evidenceisand what it means;

Kentucky Rulesof Criminal Procedure

Kentucky Rules of Professional Conduct;

KBA EthicsOpinions;

ABA Standards for Criminal Justice, Defense Function and Prosecution Function;
and

ABA Mental Hedlth Standards.

V. PrepareAll ObjectionsBeforeTrial

A.

B.

C

Do not wait until trial to preserveanything unlessyou havea sound strategy for
walving or delaying. You cannot be spontaneous about preserving your client’srecord.

Filemotionsinlimineto cover every anticipated error or objection, or decide strategi-
cally towait for trial or to object oraly.

Have a checklist of evidence you want admitted that prosecutor will try to have
excluded and evidence you want out that prosecutor will try to admit. What are your
groundsfor admitting or excluding evidence? Put checklist for each part of tria inyour
trial notebook.

NOTES
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voir dire: anticipate right to ask specific questions, list supportive cases to success- NOTES
fully meet prosecutor’s objections.

opening statement: list grounds to object to prosecutor’s opening - what does this
prosecutor usually say that is objectionable?

prosecution witness: think ahead of time what evidence the prosecutor will try to
introduce through that witness. List objectionsto that evidence with supportive case
law and congtitutional provisions and applicable rules of evidence to successfully
argueexclusion. Thewritten listiscritical to our ability to object in the heat of trial.

defense witnesses: anticipate prosecutor’s objections, again list supportive KREsS,
case law and constitutional provisionsto win admission of the evidence.

directed verdict: list al elements you need to address so that none are forgotten in
hest of moment.

instructions: list supportive case-law intrial notebook if not within defensetendered
instructions. Object on the record to al objectionable instructions tendered by the
Commonweadlth or drafted by the Court.

closing argument: list possible grounds for objection to prosecutor’s closing, list
authority to support arguments you intend to make in defense closing.

D. Noteall theobjectionsyou need to makefor that section. Prepareapagefor objections
for each section before trial and add to it as unexpected, objectionable events occur
duringtria

E Prepare voir dire questions to educate jurors to understand and accept your need to
object without prejudice to your client.

F When objectionable material is admitted despite motions, continue to make objec-
tionsduringtrial and use motion for new trial and verdict aslast opportunity to object.

G When preparing your mations in limine fill them with all of the facts necessary to
place the appellate jurists there in the courtroom, county, or at the scene with you.

H. Evenif you decideto wait until trial to object because of atactical reason, have your
objection in written form at the proper place in your trial notebook to insure that all
bases are covered.

I. Beforetrial, preparewritten jury instructionsto tender.
VI. HowtoPresent Your ObjectionsM ost Per suasively

A. Rulings by the judge are required for preservation of objections! If the judge
refuses to rule, make your record, ask repeatedly for aruling. Demonstrate on
therecord theimpossibility your client facesin securing aruling fromthisjudge.

B. Beasspecific aspossible about why thisiserror, while covering every anglein
your objections.

C. Satethespecificrelief youwant, beginningwith thebest relief firsti.e. mistrial,
admonition, suppression of evidence, right to put on evidence to counter the
erroneoudly introduced evidence, death excluded as a penalty.

D. If judge overrules your request move down the line, requesting the next best
relief if you believeit will help and not prejudice your client. Remember to put
evidence on by avowal. If denied the right to put it on by avowal, make that
proffer of proof. If denied the proffer of proof determine if your client is best
served by your oral instantaneous statement of the evidence you would have
introduced if you had been permitted to do so or by thedenial of her/hisright to
makearecord.




THE ADVOCATE \olume 26, No. 5

September 2004

E Ifjudgesaysshewill rulelater onyour objection, make sureyou writethat down
and remind yoursalf to obtain ruling.

VII. PostureYourself Psychologically and Physically to Object

A. Ifyoufindit difficult to object during opening statement or closing argument, find
a“readiness stance” (e.g., Sit on edge of seat with handsready on arm chair to push
yoursalf up). Maintain this position during prosecutor’s entire closing, be ready to
dance and then dance.

B. Makeyour objections!

C. Interrupt theinjustice!

VIII.  AnalyzeYour ChallengestotheAdmissibility of Evidence

A. If filing motion to suppress evidence on search and sei zure grounds, make sureyou
have gone sufficiently back intimeinyour challengeto theillegal policeaction (i.e.
if there was astop, an interrogation, a search and then a seizure of evidence, make
sure that you object to the stop aswell as all of the steps thereafter).

B. Goover the search or seizure with an appellate lawyer and/or expert in search and
saizurelaw.

C.  Outlinetheactionsof theinvestigating officer in obtaining statementsfrom client or
witnesses. Isthere anything that officer did to render inadmissible the evidence?

IX. Prevent theBackdoor Admissibility of InadmissbleEEvidence

When the prosecutor seems to be trying to introduce damaging and questionable evidence,
refer to your checklist of objectionsto prevent the prosecutor from introducing evidence that
the court hasruled inadmissible.

X. MakeSureYour Voir DireObjectionsareon theRecord

A. Placeontherecord every prosecutor strike of racial or ethnic minorities. Object to
prosecutor’s justifications for jury strikes of any jurors who expressed views that
indicated they could try the case fairly but possess any identifiable characteristics
that could cause them to identify with your client or cause them to oppose the
Commonweslth (jurorswith low incomes, jurorswhose family memberswere pros-
ecuted, jurorswho are youthful, or women or have beeninvolvedin political activ-
ism). Perhaps the case you create and the record you build will make new law
equivalent in importance to Batson!

B. Stateontherecord therace of jurors, how many are men, women, young, old, low
income, involved in criminal justice system or other relevant classifications.

C.  Even with video records, the names and numbers of jurors are not in the record
when they answer questions unless you ask for them to state their names and
numbers.

Xl. When Racial or Cultural PrgudiceAffectsRight to Fair Trial Placeit intheRecord

A. When relevant and helpful to your client’s case, place into the record the race,
cultural background, socioeconomic background, age and sex of the arresting and

investigating officers, eyewitnesses, social workers and psychologists.

B. Makethepregudiceasreal for the appellate court asit isfor you and your client.

NOTES
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XIl.

A.

Avowal/Offer of Proof

materidity of theerror.

If you are not allowed to put the evidence in the record through witnesses, put
it in oraly or in writing but whatever you do try to place everything in the

record.

If youinadvertently left some part of the avowal out of therecord, fileamotion il int
for new trial and set forth what was excluded, attach evidence by affidavit if || T€COrd 1S your easel, pain

possible. H

1) Think About the Case
With the End in Mind

When evidence is excluded against your objection, make an offer of proof
which setsforth al of theinformation for the appellate court to understand the

v

NOTES

You arethe painter, thetrial

creatively, beautifully and
with ultimate purpose.

v

5 PlaceAnticipated
Objectionsin
Litigation Notebook

2) Decide How Objections
Can Advance Theory of
Your Case

v

v

6) Make Objections

3) Brainstorm Possible
Objections With Others

v

v

7) Obtain Rulings

4) Belnformed of Law and
Supportive Standards

v

v

8 DoAny Needed
Avowels
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M AKING AND M EETING OBJECTIONS:
ENSURING THAT THE
CLIENT’'s SToORY IS COMMUNICATED

by Karen S. Maurer

I. INGENERAL

Timeliness - The contemporaneous objection rule requiresthat an objection be made at
thetimeof theruling. RCr 9.22; KRE 103(a)(1).

What | sThe Objection? - The objecting party must make known to the court either the
action which he/she desires the court to take, or his’her objection to the action of the
court. RCr9.22.

If the trial court denies counsel an opportunity to approach the bench and explain the
objection, doit “[a]t thefirst reasonable opportunity to preserve the record. Anderson v.
Commonwealth, Ky., 864 SW.2d 909, 912 (1993).

Groundsfor theObjection - A party isrequired to state the groundsfor an objection only
whenrequested to do so by the court. RCr 9.22; KRE 103(a)(1). But see Rossv. Common-
wealth, Ky.App., 577 SW.2d 6 (1977): “A generd objectionissufficient if theevidence
isnot competent for any purpose. However, if the evidenceisrelevant and primafacie
admissible, a specific objection should be made giving the reasons why the trial judge
should exclude relevant evidence on the grounds of prejudice.”

Relief Requested - If an objection ismade after error occurred, the party making objec-
tionmust ask for such remedial relief asisdesired. Ferguson v. Commonwealth, Ky., 512
S\W.2d 501 (1974); Commonweal th v. Huber, Ky., 711 SW.2d 490 (1986); Whitev. Com-
monwealth, Ky. App., 695 S.W.2d 438 (1985).

If trial counsdl sees an issue and fails to make atimely request for relief, aplain error
argument will not be considered on appeal. Crane v. Commonwealth, Ky., 833 SW.2d
813,819(1992).

Ruling Required - If an objectionismade, the party making it must insist onaruling or
theobjectioniswaived. Bell v. Commonwealth, Ky., 473 SW.2d 820, 821 (1971); Harris
v. Commonwealth, Ky., 342 SW.2d 535, 539 (1960).

. Seek avowal testimony - Partin v. Commonwealth, Ky., 918 S\W.2d 219 (1996): Where
defendant never offered witnessesto testify, by way of an avowal, about other affairshe
claims victim had at her place of employment after Commonwealth objected that the
testimony would be animproper attack on victim’s character, theissuewasnot preserved
forreview.

Miscellaneous— Trial counsel should always object to prosecutorial misconduct. Fail-
ure to object to alleged prosecutorial misconduct has been deemed a waiver of the
alleged error on appeal. Johnson v. Commonwealth, Ky., 892 S\W.2d 558, 562 (1994).
Caudill v. Commonwealth, Ky., 120 SW.3d 635 (2003); Barnesv. Commonwealth, Ky., 91
SW.3d 564 (2002); Justicev. Commonwealth, Ky., 987 SW.2d 306 (1998). Seealso Burdell
v. Commonwealth, Ky., 990 S.W.2d 628 (1999) wheretrial counsd failed to preservefor
appedl issue of whether expert testimony regarding crack cocainewasadmissiblein drug

NOTES

9
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case because counsel did not object to any of the testimony at trial; and Shelton v. NOTES
Commonweal th, Ky.App., 992 S.W.2d 849 (1998), the appellate court will not consider a
theory unlessit has been raised before the tria court and that court has been given an
opportunity to consider the merits of the theory.

Il. PRETRIAL MOTIONS
1. ReviewRCr8.14,8.16,8.18,8.20,8.22 and 8.24 for pretria motion practice.

2. Caution: According to RCr 8.20, motions* raising defensesor objections’ must be made
prior to apleabeing entered. Thegenera practiceat arraignment, though, isfor defense
counsel to request leave of court to reservetheright to make all necessary motionseven
though a pleais being entered.

3. Regarding motionsto dismissbased onlack of jurisdiction or failure of theindictment to
charge an offense [RCr 8.18], counsel must make atactical decision when to raise the
issue. For example, if acount of theindictment failsto state apublic offense, there may
be no good reason to bring it to the court’ s attention prior to the attachment of jeopardy.
See Sark v. Commonwealth, Ky., 828 S.W.2d 603 (1991), overruled on other grounds,
where the issue was raised for the first time on appeal and the Supreme Court ordered
that the convictions based on defective counts of the indictment be reversed and the
sentences vacated rather than remanded for anew trial. In addition, an indictment is
sufficient if it fairly informs the defendant of the nature of the crime with which heis
charged and for an alleged defect in anindictment to be considered on appesl, it must be
preserved for review; thus, a defect will be deemed waived unless raised by atimely
objection. Sephenson v. Commonwealth, Ky., 982 SW.2d 200 (1998). However , while
ordinarily courts should not attempt to scrutinize the quality or sufficiency of the evi-
dence presented to the grand jury, the tria court may utilize its supervisory power to
dismiss an indictment where a prosecutor knowingly or intentionally presents false,
misleading or perjured testimony to the grand jury that resultsin actua prejudiceto the
defendant. Commonwealth v. Baker, Ky.App., 11 S\W.3d 585 (2000).

4. Wherefundsfor an expert are needed, an ex parteletter to ajudgeisnot asubstitutefor
aproperly presented motion and will be deemed unpreserved for appedl . Dillinghamv.
Commonwealth, Ky., 995 SW.2d 377 (1999).

A. Pretrial Discovery

If you announce ready for trial, you waive any non-compliance with discovery rules or
orders. Sargent v. Commonwealth, Ky., 813 SW.2d 801 (1991).

B. Venue

1. Improper Venue- Improper venue can bewaived by the defendant, so make surethat a
timely motion or objection ismade. KRS 452.650; Chancellor v. Commonwealth, Ky.,
438SW.2d 783 (1969).

2. Changeof Venue- A motionfor change of venue must comply with KRS 452.210, KRS
452.220. Make surethat the petition isverified and accompanied by at least two affida
vits. Also make sure that the request for a change of venueis madein atimely manner
withtimely noticeto the Commonwedlth. See: Fugatev. Commonwealth, Ky., 993 SW.2d
931 (1999), Whitler v. Commonwealth, Ky., 810 S.W.2d 505 (1991) and Taylor v. Com-
monwealth, Ky., 821 SW.2d 72 (1991). According to Thompson v. Commonwealth, Ky.,
862 S.W.2d 871 (1993), amotionfiled two daysbeforetrid isnot timely. Themotionmust
berenewed after voir dire. Hodge v. Commonwealth, Ky., 17 SW.3d 824 (2000).

10
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C. MoationsinLimine

1. Mation - A request for a pretrial ruling on the admissibility of evidence may be made
under KRE 103(d).

2. Ruling- Thecourt may defer aruling, but if theissueisresolved by an*“ order of record,”
no further objectionisnecessary. KRE 103(d). The making of themotion will preservethe
issuefor appellatereview. Powell v. Commonweal th, Ky.App., 843 SW.2d 908 (1992).

3. Reconsideration - Reconsideration of a pre-trid in limine ruling is authorized if new
circumstancesat trial requireit. KRE 103(d).

4. Generally —KRE 404(b) evidence: See Tucker v. Commonwealth, Ky., 916 SW.2d 181
(1996), whereit washeld that making (and losing) amotioninlimineto excludethe KRE
404(b) evidence does not necessarily sufficeto preserveall issuesarising fromthe404(b)
evidence. In Tucker, the motion did not specifically object to some of the details of the
uncharged crime that were presented at the trial, and there was no contemporaneous
objection to these details, and the Court held the issue unpreserved.

5. SeparateTrial —If necessary, where co-defendantsareinvolved, request aseparatetrial.
If denied, be certain to keep pointing out to the court how the proceedings are unfair,
even at the penalty phase of trial. See: Cosby v. Commonwealth, Ky., 776 S\W.2d 367
(1989) and Fogter v. Commonwealth, Ky., 827 SW.2d 670 (1991). Also, if thereisataped
statement of a non-testifying co-defendant, amotion should be madefor separatetrials,
or for the Commonwedl th to redact the statement so asto eiminate not only thedefendant’s
name, but any reference to his or her existence. Rogers v. Commonwealth, Ky., 992
SW.2d 183(1999).

[1. Voir Dire
A. Natureof RightstoFair Jury and DueProcessin Jury Selection

We have the duty to protect each defendant’s right to betried by afair and impartial jury, as
well astheright to receive due processin thejury selection proceedings. Thisarticleiswritten
to helpyou securetheserights, idedlly, at thetrial level; and dternatively at the appellatelevel.
Due to length requirements, this article will not specificaly address the Commonwealth’s
improper use of its peremptory challengesunder Batson v. Kentucky, 476 U.S. 79, 106 S.Ct.
1712,90L.Ed.2d 69 (1986). However, it must be noted that aBatson challenge must be made
beforethe swearing of thejury and the discharge of theremainder of thejury panel; otherwise,
itwill beconsidered untimely. Dillard v. Commonwealth, Ky., 995 S.\W.2d 366, 370 (1999).

Therighttoafair andimpartial jury isguaranteed by the 6th Amendment to the United States
Congtitution and Section 11 of the Kentucky Constitution. This right encompasses not only
the substantive right under the 6th Amendment, but it al so encompasses the substantive due
process right to fairness under the 14th Amendment to the United States Constitution.

Theharmwhich occursfromaviolation of thisright isthat theaccused istried by ajury which
includes at least onejuror who is biased, partia, unfair, and/or not neutral.

The right to procedura due processin the course of jury selection is guaranteed by the 14th
Amendment to the United States Congtitution and Section 2 of the Kentucky Constitution.
The harm which occursfrom aviolation of thisright isthat thereisan interference, or denial,
of your client’sright to utilize the procedures established to ensure that afair and impartial
jury isempaneled. The harm which resultsfrom aviolation of thisright usually comesinthe
form of adenial of your client’sright to freely exercise hisperemptory challenges.

NOTES

11



THE ADVOCATE \olume 26, No. 5 September 2004
B. TwoTypesof Challenges: Causeand Peremptory NOTES

In Kentucky, the method for assuring that your client is tried by afair and impartial jury
includes the provision of two types of challengesthat can be made of potential jurors:

1. Challengesfor Cause: RCr 9.36 (1) provides: “When there is reasonable ground to
believe that a prospective juror cannot render a fair and impartial verdict on the
evidence, that juror shall be excused as not qualified.” The number of challengesfor
causeislimitless.

2. Peremptory Challenges: RCr 9.36 (2) provides: “ After the partieshave been giventhe
opportunity of challenging jurors for cause, each side or party having the right to
exercise peremptory challengesshall behanded alist of qualified jurorsdrawn from the
box equal to the number of jurorsto be seated plusthe number of allowable peremptory
challengesfor al parties. Peremptory challenges shall be exercised simultaneoudly by
striking namesfrom thelist and returning it to thetrial judge.

RCr 9.40 setsforth the number of challengesalotted to each sideinacriminal case. In
the case Sporinger v. Commonwealth, Ky., 998 S.W.2d 439, 444 (1999), the Court specifi-
caly heldthefollowing:

RCr 9.40(1) —8(per side)

RCr 9.40(3) —2 (one per defendant if tried jointly)

RCr 9.40(2) —1 (one“each side’ if alternatejurors seated)

RCr 9.40(2) —2 (one* each defendant” if alternatejurors seated)
13Tota

If more than 1 defendant is being tried, each defendant shall be entitled to at least 1
additional peremptory challengeto be exercised independently of any other defendant.

However, trid counsel must be certain to adequately preserve the challenge to the
number of peremptories. Tammev. Commonwealth, Ky., 973 SW.2d 13(1998).

RCr 9.36 and RCr 9.40 guaranteethe crimina defendant “ asubstantiveright provided by
statelaw - theright of peremptory strikesagainst qualified jurors. This procedural right
isnot an ‘impartial jury’ question, but a*due process question.” Thomas v. Common-
wealth, Ky., 864 SW.2d 252, 260 (1993).

In Thomasv. Commonwealth, Ky., 864 S.W.2d 252 (1993), the Kentucky Supreme Court
clarified thedifference between theright to afair and impartial jury, asguaranteed by the
SixthAmendment tothe U. S. Congtitution and Section 11 of the Kentucky Constitution,
and the right to procedural due process, as guaranteed by the Fourteenth Amendment
totheU. S Constitution and Section 2 of the Kentucky Constitution. The Court madeit
clear that when a defendant has used al his peremptory challenges, he “has been
denied the number of peremptory challenges procedurally alotted to him [procedural
due process] when forced to use peremptory challenges on jurors who should have
been excused for cause.” Id. at 259. But see United Satesv. Martinez-Salazar, 528 U.S.
304, 120S.Ct. 774,145 .Ed.2d 792 (2000). For thereto beaviolation of procedural due
process, the defendant need not establish that a juror who should have been disquali-
fied actually sat on the jury that decided his case. Thomas, at 260.

C. Timingof Challenges

The timing of the exercise of these two types of challengesisalso set forth in the criminal
rules.

Pursuant to RCr 9.36(1), “ Challengesfor cause shall be madefirst by the Commonweal th and
then by the defense,” and (3) “All challenges must be made before the jury is sworn. No
prospective juror may be challenged after being accepted unless the court for good cause
permitsit.” Pdfreyv. Commonwealth, Ky., 842 S\W.2d 524, 526 (1992).

12




THE ADVOCATE \olume 26, No. 5

September 2004

D. Black Letter PrinciplesRelatingto Challengesfor Cause

1. Thetrial court must determinethe existence of biasbased on the particular facts of each
case. Taylor v. Commonwealth, Ky., 335 SW.2d 556 (1960).

2. “A potentia juror may be disqualified from service because of connection to the case,
parties, or attorneys and that isabias that will beimplied asamatter of law.” Sholler v.
Commonwealth, Ky., 969 S.W.2d 706, 709 (1998).

3. “lrrespective of the answers given on voir dire, the court should presumethelikelihood
of prejudice on the part of the prospective juror because the potential juror has such a
closerdationship, beit familial, financial or Stuational, with any of theparties, coun-
sdl, victimsor witnesses.” Sholler v. Commonwealth, Ky., 969 S.W.2d 706, 709 (1998),
Montgomery v. Commonwealth, Ky., 819 SW.2d 713 (1992)). “ Some relationshipsbe-
tween a potential juror and an attorney, party, victim, or witness are so close that the
implied biasfromtherelationship ‘ transgressesthe concept of afair andimpartial jury.’*
Cochranv. Commonwealth, Ky., 114 SW.3d 837, 840 (2003).

4. “Oncethat close relationship is established, without regard to protestations of lack of
bias, the court should sustain a challenge for cause and excuse the juror.” Sholler v.
Commonwealth, Ky., 969 SW.2d 706, 709 (1998), Ward v. Commonweal th, Ky., 695 SW.2d

404/(1985).

5. “Thereisno requirement that prospectivejurorsbe completely ignorant of thefacts. The
real testiswhether, after having heard al the evidence, the prospectivejuror can conform
hisviewsto the requirements of thelaw and render afair and impartia verdict. Mabe .
Commonwesalth, Ky., 884 SW.2d 668 (1994).” Bowling v. Commonwesalth, Ky., 942 SW.2d
293,299 (1997). Seealso Whesdler v. Commonwealth, Ky., 121 SW.3d 173, 179 (2003).

E  How Court Should Resolve Doubt AsTo For-Cause Challenges

“Even where jurors disclaim any bias and state they can give the defendant a fair trial,
conditions may be such that their connection would probably subconscioudy affect their
decisoninthecase. It isalwaysvital tothedefendant in acriminal prosecution that doubt of
unfairnessberesolved in hisfavor.” Fugatev. Commonwealth, Ky., 993 SW.2d 931 (1999),
Sholler v. Commonwealth, Ky., 969 S.W.2d 706 (1998), Randol ph v. Commonwealth, Ky., 716
S\W.2d 253 (1986) overruled on other grounds.

However, “[a] determination asto whether to exclude ajuror for cause lieswithin the sound
discretion of thetrial court, and unlessthe action of thetrial court isan abuse of discretion or
isclearly erroneous, an appellate court will not reversethetria court’sdetermination. . Clair
v. Commonwealth, Ky., —S.W.3d— (2004) (2004 WL 314613); Commonwealthv. Lewis, Ky.,
903 S.W.2d 524, 527 (1995).” Shaller v. Commonwealth, Ky., 969 SW.2d 706, 708 (1998).

F  Examplesof AbovePrinciplesasApplied to FactsWhereFor-Cause Challenges
Should Have Been Granted

1. Juror who Failsto Meet Satutory Qualificationsfor jury service as set forth in KRS
29A.080. Ward v. Commonweal th, Ky., 695 S\W.2d 404 (1985).

2. Juror WhoHasFormed Opinion Regar ding Guilt.
Neacev. Commonwealth, 313 Ky. 225, 230 S\W.2d 915 (1950).

Montgomery v. Commonwealth, Ky., 819 SW.2d 713 (1992).
Thompson v. Commonweealth, Ky., 862 SW.2d 871, 875 (1993).

3. Juror Who Has A Close Relationship With a Party, Attorney or Witness. Ward v.
Commonwealth, Ky., 695 S\W.2d 404, 407 (1985).
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A. Juror WhoHasA CloseReationship With aParty: NOTES

a  Venireperson who discussed the case with arelative of the victim. Thompson
v. Commonwesalth, Ky., 862 SW.2d 871, 875 (1993).

b. Marriedtoaperson whowasasecond or third cousin of thevictim. Marschv.
Commonwealth, Ky., 743 SW.2d 830 (1987).

c. First cousintovictim. Pennington v. Commonwealth, Ky., 316 SW.2d 221
(1959).

d.  Mother wasfirst cousin to victim’'s mother. Leadingham v. Commonwealth,
180KYy. 38,201 S\W.500(1918).

e. Wife was second cousin of defendant. Smith v. Commonwealth, Ky., 734
S\W.2d 437 (1987).

f.  But seeGeorgev. Commonwesalth, Ky., 885 S.W.2d 938 (1994) wherethe Court
held that no error occurred when thetrial court allowed ajuror toremainonthe
jury after sherealized during testimony that shewasthevictim’sthird cousin.

B. Juror WhoHasA CloseReationship With aWitness:

a Juror’'sbeingrelated to and living inthe samerural areaof the county with the
complaining witness' boyfriend and being married to boyfriend’s cousin may
have justified a challenge for cause. Anderson v. Commonwealth, Ky., 864
SW.2d 909, 911 (1993).

b.  Wherejuror, aninvestigative social worker, wasemployed by CHR, thesame
organization with which a key Commonwealth witness was employed, and
was assighed to the same unit as two key Commonwealth witnesses were
assigned, it was an abuse of discretion to fail to excuse the juror for cause.
Alexander v. Commonwealth, Ky., 862 S.\W.2d 856, 864 (1993), overruled on
other grounds.

c.  Veniremanknew both Commonweal th Attorney and chief investigating officer
inthe crime. Thompson v. Commonwealth, Ky., 862 S\W.2d 871, 875 (1993).

d.  Juror who was friend of chief investigating officer. Thompson v. Common-
wealth, Ky., 862 SW.2d 871, 875 (1993).

e. First cousinto key prosecution witness. Sanborn v. Commonwealth, Ky., 754
S\W.2d 534 (1988).

f.  Wifeof arresting policeofficer. Calvert v. Commonweal th, Ky.App., 708 SwW.2d
121(1986).

0. Juror who played littleleague baseball and went to high school with awitness
for the prosecution ten years before trial, but who denied any continuing
socia relationship with the witness, had to be excused for cause in prosecu-
tion for murder and burglary, wherewitness appeared ambivaent asto whether
prior relationship would affect hisdeterminationsof credibility. Fugatev. Com-
monwealth, Ky., 993 SW.2d 931 (1999).

C. Juror WhoHasA CloseRdationship With Attor ney:

a  Veniremanknew both Commonwealth Attorney and chief investigating officer
inthe crime. Thompson v. Commonwealth, Ky., 862 S\W.2d 871, 875 (1993).

b.  Venirewoman who had business dealings with the prosecution. Thompson v.
Commonwealth, Ky., 862 SW.2d 871, 875 (1993).
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c. Juror’'swifeand prosecutor werefirst cousinsby marriage (however, relation-
ship by blood and affinity aretreated the samefor purposesof juror disqualifi-
cation). Thomasv. Commonwealth, Ky., 864 SW.2d 252, 256-7 (1993).

d.  Prospective and actua jurors who had previously been represented by the
prosecutor and who stated they would seek out such representation in the
future (although attorney/client relationship does not automatically disqualify
avenireperson). Fugate v. Commonwealth, Ky., 993 S.W.2d 931, 938 (1999);
Riddlev. Commonwealth, Ky.App., 864 S.W.2d 308 (1993).

e. Uncleof Commonwealth Attorney. Ward v. Commonwealth, Ky., 695 S\W.2d
404,407 (1985).

f.  Secretary to Commonwealth Attorney. Position gaveriseto aloyalty to em-
ployer that would imply bias. Randolph v. Commonwealth, Ky., 716 S\W.2d 3
(1986), overruled on other grounds.

0. Manager of ambulance service, which had a contract with the Ambulance
Board for which the prosecutor was the attorney, and who had been asked as
manager of the Ambulance Board to participatein the search for the defendants
(who were charged with escape) and who had been held hostage in aprevious
escape. Montgomery v. Commonwealth, Ky., 819 SW.2d 713 (1992).

h. County attorney at the time of the defendant’s preliminary hearing. Godsey V.
Commonwealth, Ky.App., 661 SW.2d 2 (1983).

i.  Juror was being represented by the prosecutor on alegal matter at the time of
trial. Montgomery v. Commonwealth, Ky., 819 SW.2d 713 (1992).

j- Cousin'sson-in-law wasthe prosecutor. Montgomery v. Commonwealth, Ky.,
819SW.2d 713(1992).

k. ButseeSholler v. Commonwealth, Ky., 969 SW.2d 706, 709 (1998), wheretria
court did not abuse its discretion in refusing to dismiss for cause a potentia
juror who knew the Commonweslth attorney through mutual friendsand their
mutual membershipinalargecard club.

D. Juror WhoHasTroubleAccepting L egal Principles. Juror demonstrated aserious
problem accepting the concepts of adefendant’s right to remain silent, the burden
of proof and the presumption of innocence. Humble v. Commonwealth, Ky.App.,
887 SW.2d 567 (1994).

E Miscelaneous

a  Where the defendant, on trial for sexual crimes against his seven year-old
daughter, is black, hiswife is white, and their child is biracial, juror who ex-
pressed adistastefor “mixed marriages,” and stated hewould judge thewife's
credibility adegreedifferently than hewould judgethe credibility of other wit-
nesses should have been excused for cause. Alexander v. Commonwealth,
Ky., 862 S.W.2d 856, 864 (1993), overruled on other grounds.

b.  Where juror stated (1) he was recially biased; (2) he left his neighborhood
because young black menwere hanging around inthe areg; (3) when hewalked
into the courtroom he assumed A ppellant was the accused because of the color
of hisskin. (4) and hewas opposed to, infact, offended by, inter-racial relation-
ships, he should have been excused for cause. Gamblev. Commonwealth, Ky.,
68 S\W.3d 367, 373(2002).
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c. Venirepersonsand jurorsrelated to prison employees, who knew many prison
employees, whose two best friends and two brothers worked at prison and
had discussed case with two brothers. Thompson v. Commonwealth, Ky., 862
SW.2d871,875(1993).

d. Former police officer and present deputy sheriff. Montgomery v. Common-
wealth, Ky., 819 SW.2d 713 (1992). But see Shaller v. Commonwesalth, Ky., 969
S\W.2d 706, 708 (1998), wherethe Court reaffirmed the principle espoused in
Sandersv. Commonwealth, Ky., 884 SW.2d 665 (1990), cert. denied, 502 U.S.
831,112 S.Ct. 107, 116 L .Ed.2d 76 (1991), whereit held that police officersare
not disqualified to serve asjurorsin criminal cases.

e. Employee of the prison from which defendants escaped and who acknowl-
edged hewould give more credibility to alaw enforcement officer’ stestimony
and would feel “bad” about acquitting defendants if proof was not sufficient
to show guilt. Montgomery v. Commonwealth, Ky., 819 SW.2d 713 (1992).

f.  Outside patrolman and guard for prison who acknowledged he had spoken
with persons in the prison regarding the escape. Montgomery v. Common-
wealth, Ky., 819 SW.2d 713 (1992).

0. African-American defendant was charged with sexua offenses against his
step-daughter from abiracia marriage, it wasreversibleerror for thetrial court
to fail to strike for cause a juror who was biased against biracid jurors and
would judge the wife's credibility a degree different from the credibility of
other witnesses. Alexander v. Commonwealth, Ky., 862 S.\W.2d 856 (1993),
overruled on other grounds.

h.  The probability of biaswas so great that it was an abuse of discretion for the
trial court tofail to strikeajuror who wasemployed by the Cabinet for Human
Resources, the same organization which a key prosecution was employed, in
the same unit that the key witness and detective involved in the case were
gned. Alexander v. Commonwealth, Ky., 862 SW.2d 856 (1993), overruled
on other grounds.

G Unsuccessful ChallengesWhich Should ContinueTo BeAsserted

Thefollowing are examples of challengesfor cause that have been denied by thetrial court
and the denia upheld by the Kentucky Supreme Court. Although Kentucky law is not
favorable on these grounds it is recommended that you continue to make challenges on
these grounds.

1

In acase wherethe defendant was facing the death penalty but received alife sentence,
the defendant moved to excuse for cause two prospective jurorswhoinitially indicated
they could not consider the minimum sentence of twenty years (one of theseindividuals
additionally stated hefelt that if aperson killed another, thelife of thekiller should also
be taken), and a third prospective juror who indicated she would have a hard time
considering a lesser sentence for murder when alcohol was involved and that such
feelingswouldimpair her ability to follow jury instructions. Through theuse of “follow-
up” questions, each prospective juror was*“rehabilitated,” thus allowing the Kentucky
Supreme Court to find no error in the trial court’s rulings. (The defendant used a
peremptory to remove each of the three prospectivejurors.) Mabe v. Commonwealth,
Ky., 884 SW.2d 668 (1994).

Venireperson who lived four housesfrom victim's family and athough not acquainted
with victim, knew two of victim’'ssisters“ pretty well” was not such aclose situational
relationship with the victim asto compel apresumption of bias. DeRosset v. Common-
wealth, Ky., 867 SW.2d 195, 197 (1993).
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Venireperson who drove to scene of crime the night it happened out of curiosity, but
stated that such information was not enough to talk about and disclaimed any bias need
not be excused for cause. DeRosset v. Commonwealth, Ky., 867 S\W.2d 195, 197 (1993).

Where defendant was on trid for the shooting death of his ex-girlfriend’s current boy-
friend, it wasnot reversible error tofail to excusefor cause potentia jurorswho worked
at same place of employment asvictim and ex-girlfriend, who was aprosecution witness.
Copley v. Commonwealth, Ky., 854 S\W.2d 748, 750 (1993); Sholler v. Commonwealth,
Ky., 969 SW.2d 706, 709 (1998).

Defendant filed amotion for amistrial becausejuror failedto discloseon voir direthat he
knew defendant. At hearing on mistrial motion defendant did not present any testimony
from thejuror in question, nor did he present any evidence showing that the questioned
juror was aware of having any prior knowledge of the defendant or his family. The
defendant’s father testified at the hearing that he had known the juror for 40 years but
had not seen him for 20-25 years, that their two families had known each other well, and
that he would expect the juror to recognize the defendant’s family name. Denying the
mistrial motion, the Court of Appealsheld that defendant’s evidence was nothing more
than mere speculation and that questions concerning how and when the juror knew the
defendant must be answered to determineif thereisjuror bias. Key v. Commonwealth,
Ky.App., 840 SW.2d 827 (1992); Shaller v. Commonwealth, Ky., 969 S.W.2d 706 (1998).

Inamalpractice action against adoctor, it wasnot an abuse of discretionfor thetrial court
to fail to excuse for cause three jurors who were former patients of the doctor on trial.
Altmanv. Allen, Ky., 850 SW.2d 44 (1993); Sholler v. Commonwesal th, Ky., 969 S\W.2d
706(1998).

Although Court of Appeals stated it was abuse of discretion for trial court to fail to
excusefor causeon ground of “implied bias’ venire-person who was county attorney at
time of alleged offenseup to and including time of trial, Court held harmful error wasnot
shown because defendant did not demonstrate that use of peremptory to strike county
attorney resulted in failure to strike another unacceptable juror. Farris v. Common-
wealth, Ky.App., 836 SW.2d 451 454-5(1992).

Juror WasVictim of Similar Offense- Where defendant wasontrial for robbery, fact that
two prospective jurors had been robbery victims was not sufficient to render prospec-
tivejurorsunqualified. Sark v. Commonwealth, Ky., 828 SW.2d 603, 608 (1991). Also,
wherethedefendant wasontrial for assault and burglary and knew thevictim, it was not
error for thetrial court tofail to strike for cause ajuror who had been raped at her home
three months before by a perpetrator who she did not know and who had not yet been
caught. Buttsv. Commonweal th, Ky., 953 S.W.2d 943, 945 (1997).

Juror WasFriend of Victim of Similar Offense- Wheredefendantswereontria for having
engaged in sexual actswithyoung children, trial court’sfailureto excusefor causeajuror
whose best friend’s granddaughter had been abused and killed 14 years previously and
about which juror had strong feelingswas held not an abuse of discretion. However, the
Kentucky Supreme Court indicated it would not have been an abuse of discretion if this
juror had been excused for cause as unqudified. Soker v. Commonwealth, Ky., 828
SW.2d 619, 625 (1992).

How To PreserveFor-Cause ChallengesAnd Protect Your Client’sRight TOA
Trial By AFair And Impartial Jury AsWell AsHer Right To Substantive Due
Process

Conduct athorough job of questioning the prospective juror to establish the actua or
implied partiality. General questions of fairness and impartiality are not sufficient. Spe-
cific questionsrelated to the facts of the case and your theory of defense must be asked.
Attempt to dlicit facts known by the juror or opinions held by the juror that reasonably

NOTES

17



THE ADVOCATE \olume 26, No. 5

September 2004

could beexpected to influence her decision. Miraclev. Commonwealth, Ky., 646 S\W.2d
720, 723(1983) (Leibson, J., concurring). “ It often takes detail ed questioning to uncover
deep-seated biases of which the juror may not be aware. The cursory examination
typically conducted by thetrial court is often inadequate for this purpose.” Trial Prac-
tice Series, Jury Sdlection, The Law, Art, and Science of Sdlecting a Jury, Second
Edition, JamesJ. Gaobert, Walter E. Jordon (1992 Cumul ative Supplement, p. 23).

Timely moveto strikethejuror for cause, listing every reason that would requireremoval
of the juror. In some appellate opinions the courts have described the jurors by listing
severa areasof biaswhich, when combined, required removal for cause. See Montgom-
eryv. Commonwealth, Ky., 819 SW.2d 713 (1992).

Where defendant did not learn until after tria that juror wasrelated to and living in the
samerurd areaof the county with the complaining witness' boyfriend and wasmarried
to the boyfriend's cousin, proper procedure was to bring this information to the trial
court’s attention in a motion for a new trial. Anderson v. Commonwealth, Ky., 864
SW.2d 909, 911 (1993).

You have the option of using your peremptory challenges on any prospective jurors
whom you believe should have been excused for cause. Theoretically, you should not
have to use your peremptory challenges on such persons since the purpose of a pe-
remptory challengeisto eliminatethoseindividua swhose disqualification’sdo not rise
to the level of afor-cause chalenge, but whom you have some reason or gut feeling
about that makesyou believe they will not be ableto befair and impartial. However, to
assureyour client’sright to betried by afair and impartial jury, you may haveto useyour
peremptory challenges on these individuals.

If you use your peremptory challenges on the personswhom you challenged for cause,
and you till believe there isajuror for whom you have a reason to use a peremptory
challenge, and whom you believe will not befair andimpartia, do thefollowing. Stateto
the trial court that you used your peremptory strike to eliminate the specific juror(s)
whom you challenged for cause. Statethat asaresult adifferent juror whom you would
have used your peremptory onisstill onthejury. You should state you believethisjuror
isnot fair and impartial and that your client’sright to betried by afair and impartial jury
has been denied, even though the juror’s bias does not rise to alevel of a for-cause
challenge.

For example, your clientisontrial for sex abuse of aminor. You determinethrough voir
dire that prospective Juror A is related to the victim, and prospective Juror B is the
grandmother of a victim of child abuse. Move to strike both Juror A and Juror B for
cause. Under Marschv. Commonwealth, Ky., 743 SW.2d 830 (1987), overruled on other
grounds, thetrial court should strike Juror A. Thelaw isnot settled on whether Juror B
must be stricken for cause. Soker v. Commonwesal th, Ky., 828 SW.2d 619 (1992). How-
ever, thetrial court deniesboth your for-cause challenges. You use all your peremptory
strikes on other for-cause challenges, including Juror A, and have none left to strike
Juror B. Then assert your position that Juror B cannot be fair and impartial and your
client’sright toafair andimpartial jury hasbeen denied becauseyou had no peremptories
left to strike Juror B sinceyou had to use aperemptory on Juror A who should have been
stricken for cause. Also ask thetrial court for an additional peremptory to use on Juror
B. Inarecent holding of the U.S Supreme Court, only if Juror B actually sat onthejury,
would it be error because in such a situation, the defendant is being tried by an unfair
and partid jury. United Sates v. Martinez-Salazar, 528 U.S. 304, 120 S.Ct. 774, 145
L.Ed.2d 792 (2000).

There are some states that have adopted a rule requiring the defendant to first use his
peremptory challenges on those unsuccessful for-cause challenges to ensure the ac-
tual jury hasnotainted jurors. However, whilethereisno such rulein Kentucky, and it
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would appear that Rossv. Oklahoma, 487 U.S. 81, 108 S.Ct. 2273, 101 L.Ed.2d 80 (1988)
does not apply to Kentucky, the United States Supreme Court recently held in United
Satesv. Martinez-Salazar, 528 U.S. 304, 120 S.Ct. 774, 145 L .Ed.2d 792 (2000) thet if a
defendant elects to cure ajudge’'s error in not striking ajuror for cause by exercising a
peremptory challenge, and is subsequently convicted by ajury onwhich no biased juror
sat, he has not been deprived of any rule-based or constitutiond right.

However, you may still prefer to use your peremptory challenges as they are intended
and then place into the record that you have chosen to use al your peremptories on
those persons whose characteristics or circumstances do not rise to a for-cause chal-
lenge. You should then ask for extra peremptory challenges to remove those persons
who should have been stricken for cause.

If you choose to use your peremptory challenges to cure a for-cause error, you should
till put into the record that you are doing so, and state you would have used each
peremptory on a specifically named juror had you not felt constrained to use it on an
unsuccessful for-cause challenge.

You must demonstrate, by stating in the record, that you used all your peremptory
challengesand there are still unfair, biased juror(s) on the panel that actually served on
the case. In addition, be sure you makethe jury strike sheet part of therecord for

appesl.

In Sandersv. Commonwealth, Ky., 801 SW.2d 665, 669 (1991), it was observed that “[i]t
iselementary logic and sound law that adefendant’ sright to betried by animpartial jury
isinfringed if and only if anunqudified juror participatesinthedecision of thecase.” See
also Wiliamsv. Commonwealth, Ky.App., 829 SW.2d 942 (1992) whereit was noted that
to prevail on appeal adefendant must demonstrate he used al his peremptories and an
incompetent juror was allowed to sit who should have been stricken for cause.

How To PreserveA Denial Of Your Client’sRight To Procedural Due Process

To establish that your client’s right to freely exercise his peremptory challenges has been
violated you must do the following:

1

2.

Challengefor cause al personsyou believe the law requiresto be stricken.

Establish on the record that al of your client’s peremptory challenges have been
exhausted. Besureto makethejury strike sheet part of therecord for appeal.

Satefor therecord that abiased and unfair juror isamember of thefinal jury and due
totheuseof all peremptories, your client’srightstodueprocessarebeing violated.
United Sates v. Martinez-Salazar, 528 U.S. 304, 120 S.Ct. 774, 145 L .Ed.2d 792
(2000).

Tomakeyour record for appeal, you should al so indicate which personsyou would have
removed with a peremptory challenge, if you had not been forced to use them on for-
cause jurors. While you do not need to articulate why you would have exercised a
peremptory on the persons, it is more impressive to the appellate court if you have
reasons, even if they do not riseto the level of for-cause reasons. Ask to introduce this
information by an avowal if you want to avoid revealing your thought processesto the
Commonweslth. In Foster v. Commonwealth, Ky., 827 SW.2d 670, 676 (1992), the Ken-
tucky Supreme Court stated that for there to be error, the defendant must use al of her
peremptoriesand show that “ her use of aperemptory to strike each venireman *resulted
in asubsequent inability to challenge additional unacceptable venire-man.””
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J. CanJurorsBeRehabilitated?

There is no “magic question” such as, “Can you set aside what you have heard, your
connection, your religious beliefs, etc., and make adecision based only on the evidence and
instructionsgiven by the Court?’” Montgomery v. Commonwealth, Ky., 819 SW.2d 713, 717-
718(1992). In Montgomery, the Court * decl ared the concept of * rehabilitation’ isamisnomer
in the context of choosing qualified jurors and direct[d] trial judgesto removeit from their
thinking and strikeit from their lexicon.” 1d. at 718. Thisbasic principle hasbeen repeatedly
upheld by the Court. Hodge v. Commonwealth, Ky., 17 S.W.3d 824 (2000), Gill v. Common-
wealth, Ky., 7 SW.3d 365 (1999).

Where potentia jurors’ attitude and past experiences created areasonable inference of bias
or prgudice, their affirmative responses to the “ magic question” did not eradicate the bias
and prejudice. Alexander v. Commonwealth, Ky., 862 S.W.2d 856, 865 (1993), overruled on
other grounds.

Resffirming Montgomery v. Commonwealth, Ky., 819 SW.2d 713, 718 (1992), overruled on
other grounds, Thomasv. Commonwealth, Ky., 864 S.W.2d 252, 258 (1993), holdsthat once
apotential juror expressesdisqualifying opinions, the potential juror may not be rehabilitated
by leading questions regarding whether she can put aside those opinions and be fair and
impartial. Gamblev. Commonwealth, Ky., 68 S\W.3d 367 (2002).

The Kentucky Supreme Court has also held that prospective jurors answers “to leading
questions, that they would disregard al previous information, opinions and relationships
should not betaken at face value.” Marsch v. Commonwealth, Ky., 743 S.W.2d 830, 834
(1988). (Emphasisadded). “ Mere agreement to aleading question that thejurorswill beable
todisregard what they have previoudly read or heard, without further inquiry, isnot enough...to
dischargethe court’sobligation to determine whether thejury [can] beimpartial.” Miraclev.
Commonwealth, Ky., 646 SW.2d 720, 722 (1983).

Be sureto object to thetrial court’s or the Commonwesalth’s use of leading questionsin an
attempt to rehabilitate an unqualified juror.

“Even wherejurors disclaim any bias and state that they can give the defendant afair trial,
conditions may be such that their connection [to the case or the parties] would probably
subconscioudy affect their decisioninthe case.” Thomasv. Commonwealth, Ky., 864 S\w.2d
252, 255 (1986), overruled on other grounds.

“It may bethat ajuror could, in good conscience, swear to uphold thelaw and yet be unaware
that maintai ning such dogmatic beliefs about the death penalty [or alcoholism or homosexu-
ality or law enforcement personnel or other subject relevant to your case] would prevent him
or her fromdoing so.” Morgan . Illinois, 504 U.S. 719, 112 S.Ct. 2222, 2233, 119 L .Ed.2d 492
(1992).

K. How ToPreserveYour ChallengeToA Tainted Jury Pool

Often timesyou are faced with ajury pool containing persons from which a co-defendant’s
jury was selected or who werevictims of the charged offense. Two cases have addressed the
procedurefor obtaining adifferent jury pool.

In Jett v. Commonwealth, Ky.App., 862 SW.2d 908, 910-11 (1993), the defendant moved to
set asidethejury panel when one prospectivejuror stated, in the presence of the entire panel,
that a drug trafficker had killed his daughter. Instead, the trial court struck the prospective
juror. The Court held it was not error not to strike the entire panel because the defendant has
proven no prejudice. Prejudicial remark by juror does not necessarily require striking the
entire pandl.
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In Hellard v. Commonwealth, Ky.App., 829 SW.2d 427 (1992), overruled on other grounds,
the defendant was charged with theft by deception and forgery based on a forged rental
agreement with avideo store. The owner of thevideo storewasamember of thejury pool from
which the jurors were selected to hear the defendant’s case. The defendant moved for a
continuance of her trial until anew jury pool was called. The continuance motion wasdenied,
but thetrial court stated its ruling was subject to change if the defendant could show bias or
prejudice during voir dire. The Kentucky Court of Appeals did “not feel that Hellard was
required to show bias or prejudice under these circumstances.” 1d. at 429.

Onappeal, the Commonweal th argued the defendant had waived theissue by failing to renew
her continuance motion at the end of voir dire. However, reversing the defendant’s convic-
tions, the Kentucky Court of Appeals, relying on RCr 10.26, held the trial court erred in
denying the original continuance motion because the “possibility of a jury according the
testimony of awitness greater weight than it otherwise would have received isjust too great
when the witnessisamember of the samejury pool.”

Pdfrey v. Commonwealth, Ky., 842 SW.2d 524 (1993), involvesasituation similar to Hellard,
supra, but reaches the opposite result because the issue was not properly preserved for
review.

In Pelfrey the defendant moved for a continuance until anew jury pool could be empanelled
because the jury that had convicted the defendant’s companion one month earlier had been
selected from this samejury pool. Thetrial court denied the continuance motion.

On appesl, the Court held thetria court had not abused its discretion in denying the continu-
ance motion because “there were adequate safeguards in place to assure an unbiased jury.”
These safeguards were for cause and peremptory challenges. In addition, the defendant had
conducted a thorough voir dire examination and had not challenged any prospective jurors
for cause, and the tria court had admonished the jurors to consider against the defendant
only what they heard from the witness stand.

The Kentucky Supreme Court further held that because the defendant had not challenged
any of the prospective jurors for cause “we can only assume that he was satisfied with the
jury.” Also, “a continuance motion for a new panel is not the equivalent of individualy
challenging jurorsfor cause. Oncetrial counsel’sgeneral [continuance] motion was denied,
his method for reviewing the bias issue was to specifically challenge jurors. Without doing
so, counsdl clearly waived hisjury chalenge.”

Although Hellard was able to obtain relief on appeal despite failureto properly preservethe
issuefor review, donot rely onthe* manifest injustice” principle of RCr 10.26 to protect your
client’srightstoafair and impartial jury. Thelesson to be gleaned from Pelfrey, supra, isthat
to properly preserve issue for review you must do two things: 1) Move for a continuance,
pursuant to RCr 9.04, until anew jury can beempanelled; 2) Challengefor cause, asbiased and
prejudiced, each and every juror on the tainted panel. You may also want to moveto dismiss
theentirejury panel pursuant to RCr 9.34.

L. Voir Direonthelssueof Punishment

Even in a case where the prosecution is not seeking the death penalty, the defendant is
entitled to voir dire the jury panel as to its ability to consider the full range of possible
punishments. Fugate v. Commonwealth, Ky., 993 SW.2d 931 (1999), Shields v. Common-
wealth, Ky., 812 SW.2d 152 (1991); Furnishv. Commonwealth, Ky., 95 S\W.3d 34 (2002).

Where the trial court denied the defendant the right to meaningful voir dire on the issue of
punishment and thedefendant r eceived themaximum punishment, the Kentucky Supreme
Court found the error was not harmless beyond a reasonable doubt. Fugate v. Common-
wealth, Ky., 993 SW.2d 931 (1999), Anderson v. Commonweal th, Ky., 864 S.\W.2d 909, 911
(1993).
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However, where the defendant moved to voir dire the jury on the penalty range for first
degree burglary and second degree assault but not for second degree persistent felony
offender, the Court held the issue was not properly preserved for review. In addition, since
the defendant received the minimum sentence for his PFO |1 conviction, the Court held the
trial court’s failure to alow voir dire on the penalty range was not error. If ajuror cannot
consider thefull range of possible punishment, they areto be excused for cause. Wheeler v.
Commonwealth, Ky., 121 SW.3d 173 (2003).

Voir Dire Cause Checklist

Hereisachecklist with the necessary stepsto preserve error dueto thetria court’sdenia of
adefense challenge for cause to a prospective juror:

1. Thevair dire of the prospective jurors must be recorded and transcribed or videotaped
and designated as part of the record on appesl .

2. The defense attorney must assert a clear and specific challenge for cause to the pro-
spectivejuror and must clearly articulate the groundsfor the challenge. State the name
of the person you are challenging especially if your trial record will be on videotape.

3. After achalengefor causeisdenied by thetria court, you must decide whether to use
aperemptory on the prospectivejuror.

4. Youmust useal your peremptory challenges.
5. You should ask thetria court for additional peremptory challenges.
6. Besurethejuror strike sheets are made part of the record on appeal.

7. State clearly for the record that you had to use a peremptory on a specific juror who
should have been stricken for cause. Make this statement for each prospective juror
you challenged for cause and then removed with a peremptory. Clearly state that you
used all your peremptories. Then clearly state the names of the prospective jurorsyou
would have used a peremptory on if you had not had to use your peremptories to
remove persons who should have been removed for cause.

8. Stateclearly for the record the names of those jurorswho are actually selected to sit on
thejury that are objectionableto you. Thisstatement should be made at thetimethetrial
court identifies the final twelve jurors (plus any aternates) but prior to their being
sworn.

IV. OPENING STATEMENT

The prosecutor may state the nature of the charge and the evidence upon which he or she
will rely to supportit. RCr 9.42.

Don't alow the prosecutor to argue hisor her case. RCr 9.42(2); Turner v. Commonwealth,
Ky., 240 SW.2d 80 (1951).

It is reversible error for a prosecutor to define reasonable doubt in opening statement.
Marsch v. Commonwealth, Ky., 743 S.W.2d 830, 833 (1987), quoting Commonwealth v.
Callahan, Ky., 675 S\W.2d 391 (1984).

It isreversible error for a prosecutor to discuss evidence that the court had ruled inadmis-
sible. Linder v. Commonwealth, Ky., 714 S\W.2d 154 (1986); KRE 103(c).

If the prosecutor tells about damaging information in opening statement, then failsto intro-
duce evidenceto support it, the proper remedy isamotion for mistria . Wiliamsv. Common-
wealth, Ky., 602 SW.2d 148 (1980).

Request amistrid, if that iswhat you want.
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V. COMMONWEALTH’S CASE

Make Timely Objections - KRE 103 (a). [ See Above, Section A.1]. Compare Bell v.
Commonwealth, Ky., 875 SW.2d 882 (1994) [timely] to Bowling v. Commonwealth, Ky.,
873SW.2d 175 (1993) [not timely].

Motionto Srike- If youwant thecourt to strike evidence, you must specifically ask for
thisrelief. KRE 103(8)(1).

Delayed Objections - A delayed objection may be made if (@) judicia notice istaken
beforean opportunity to be heard. KRE 201(3); (b) aperson disclosed privileged informa-
tion beforethe holder of the privilege hastimeto assert it. KRE 510(2); (c) thejudgecalls
awitness or questions awitness or asks questions tendered by ajuror. KRE 614.

ObjectionsNot Necessary - In two Situations, an error ispreserved evenin the absence
of an objection: (a) thejudgetestifiesat tria, or (b) ajuror testifiesat trial. KRE 605 and
606.

Mistrial - If your objection is sustained and you ask for an admonition, which isgiven,
you are deemed to be satisfied with the relief and cannot argue on appeal that amistrial
should have been granted. If you want a mistrial, ask for one. Morton v. Common-
wealth, Ky., 817 SW.2d 218 (1991); Derossett v. Commonwealth, Ky., 867 SW.2d 195
(1993). The appellate court will presume that an admonition “controls the jury and re-
movesthepregjudice.” Clay v. Commonwealth, Ky.App., 867 S\W.2d 200 (1993). There-
fore, if you believethat the admonition was not adequate | et the court know and explain

why.

Objectionsto Your Cross-Examination of Prosecution Withesses- When the prosecu-
tor objectsto your cross-examination questions, remind the court that Kentucky's“wide
open” rule of cross-examination has been embodied in the KRE. Derossett v. Common-
wealth, Ky., 867 SW.2d 195 (1993); KRE 611.

Expert Witness Testimony —A timely objection to the qualifications, testimony, proce-
dures, or findings offered by an expert witness must be made by trial counsel for it to be
preserved for gppellatereview. Commonwealthv. Petrey, Ky., 945 SW.2d 417,419 (1997).
Expert opinion evidenceis admissible so long as (1) the witnessis qualified to render
opinion on the subject matter, (2) the subject matter isaproper onefor expert testimony,
(3) the subject matter satisfies the test for relevancy, subject to the balancing of
probativeness against prejudice, and (4) the opinion will assist thetrier of fact. Sringer
v. Commonwealth, Ky., 956 S.W.2d 883 (1997), KRE 401, 702. Sringer also overruled
Brown v. Commonwealth, Ky., 812 SW.2d 502 (1991) and Alexander v. Commonwealth,
Ky., 862 S.W.2d 856 (1993) in holding that the testimony of a licensed obstetrician/
gynecologist that a child victim’s vaginal injuries where consistent with her history of
sexual abusewasrelevant in sexual abuse prosecution and was not inadmissible opinion
evidence concerning the ultimate issue. Sringer also gives numerous examples of past
holdings by the Court regarding expert testimony and the admissibility relating to the
ultimateissuein acase.

VI. DEFENSE CASE

Separation of Witnesses

a If oneof your withesses violates the rule, the court cannot automatically preclude
thewitness' testimony, but must hold a hearing before ruling. Henson v. Common-
wealth, Ky., 812 SW.2d 718 (1991).

b. Poalice Officers- The courts have yet to decide whether the Commonwealth may
smply “designate” apoliceofficer asitsrepresentativewithout justifying aneed for
theofficer to remainin the courtroom [KRE 615(2)] or whether the prosecutor must
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first demonstrate that the officer is “essential” to the presentation” of the
Commonwedth’'scase. [KRE 615(3)]. But, wherethe prosecution moved to exclude
the lead investigator from the prosecution’s motion to sequester witnesses pursu-
anttoRCr 9.48, thelead investigator was properly permittedto sit at the prosecution’s
table throughout the trial, as the lead investigator fell under the exception to se-
questration under KRE 615(2), and no special showing needed to be madethat the
lead investigator’s presencewasessential. Millsv. Commonwealth, Ky., 95 SW.3d
838 (2003). The Court hasheld that it isentirely proper for thelead investigator to be
seated at the Commonwealth’s table during the presentation of the evidence, even
if that officer will testify. Dillinghamv. Commonwealth, Ky., 995 SW.2d 377 (1999),
KRE615(3).

Impeachment With Prior Felony Conviction—Only felony convictionscan beused for
impeachment, and identity upon which convictionisbased may not bedisclosed unless
thewitnessdeniesthe conviction. avenv. Commonwealth, Ky., 962 S\W.2d 845 (1997),
KRE 609. Object onthe bas sthat the convictionistoo remotein time. A twenty-two year
old convictionistoo old for impeachment purposes. Brown v. Commonwealth, Ky., 812
SW.2d 502 (1991). See KRE 609(b) [10year limit]. But see Caudill v. Commonweal th,
Ky., 120 SW.3d 635 (2003) whereit wasnot error for aprosecutor to elicit the nature of
the Commonwealth’s witnesses' convictions on direct examination; the obvious pur-
pose for inquiring as to the nature of the offenses was anticipatory rehabilitation, and
KRE 609(a) only provided that theidentity of the crime upon which the conviction was
based could not be disclosed upon cross-examination.

Character Evidence- Object to anything that soundslike character evidence, whether it
came from prosecution witnesses, cross-examination of defense witnesses or cross-
examination of your client. Character evidence is not admissible unless and until the
defendant places his or her character in issue. Holbrook v. Commonwealth, Ky., 813
S\W.2d 811 (1991) overruled on other grounds; KRE 404; see also LaMastus v. Com-
monwealth, Ky.App., 878 S\W.2d 32 (1994).

Mere evidencethat the victim had been physically abused without any proper evidence
linking that abuse to the defendant is substantially more prejudicia thanit is probative
and the evidence of physical abuse should have been excluded under KRE 403.

Although prosecutor acted improperly in badgering defendant into stating that police
officer was lying, such improper action did not constitute pal pable error that could be
considered onappeal. Mossv. Commonwealth, Ky., 949 SW.2d 579 (1997).

Evidenceof Other Crimes, Wrongsor Acts- Consider afour-prong attack on thistype
of evidence:

(@ prosecutor failed to give proper notice; (KRE 404(c));
(b) evidenceisnot relevant to prove something other than crimina disposition;
(c) evidenceisnot sufficiently probative to warrant introduction;
(d) probativevaueoutweighspotentia for prejudice. KRE 404(b) and;
(e Clarkv. Commonwesalth, Ky., 833 SW.2d 793, 795 (1991);
Bell v. Commonwealth, Ky., 875 S\W.2d 882 (1994).

Where defendant’s prior felony conviction isrevealed during voir dire, when prospec-
tivejuror said sherecogni zed the defendant from seeing him at the prison, and therewas
no proper evidentiary usefor thisfact in theguilt phase, thejury panel should havebeen
discharged. Tabor v. Commonweal th, Ky.App., 948 SW.2d 569 (1997).

Casssinvolving K RE 404(b)(1) wher etheother crime(s) prove(s) identity:

(1) High Degreeof Similarity: Bowling v. Commonwealth, Ky., 942 S\W.2d 293 (1997),

Tucker v. Commonwealth, Ky., 916 S\W.2d 181 (1996), Maddox v. Commonwealth, Ky.,
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955 S.W.2d 718 (1997), Adcock v. Commonweal th, Ky., 702 S\W.2d 440 (1986), ar ner v.
Commonwealth, Ky., 621 SW.2d 22 (1981), Lear v. Commonwesal th, Ky., 884 SW.2d 657
(1994), Molett v. Commonwealth, Ky., 907 S\W.2d 773 (1995); Commonwealth v. English,
Ky., 993 SW.2d 941 (1999);

(2) Insufficient Similarity: Gray v. Commonwealth, Ky., 843 S\W.2d 895 (1992), Rearick v.
Commonwealth, Ky., 858 SW.2d 185 (1993), Bell v. Commonwealth, Ky., 875 S\W.2d 882
(1999),

(3) Uniqueor DigtinctiveFeature: Spencer v. Commonwealth, Ky., 554 SW.2d 355 (1977);

(4) Common Plan or Scheme: Roberson v. Commonwealth, Ky., 913 SW.2d 310 (1994),
Gilbertv. Commonweelth, Ky., 838 SW.2d 376 (1991), Howard v. Commonwesalth, Ky.App.,
787 S\W.2d 264 (1989); Commonwealth v. English, Ky., 993 SW.2d 941 (1999);

(5) Motive: Rakev. Commonwesalth, Ky., 450 S.W.2d 527 (1970), Tucker v. Commonwealth,
Ky., 916 SW.2d 181 (1996), Lambert v. Commonweal th, Ky.App., 835 SW.2d 299 (1992),
Wil sonv. Commonwealth, Ky.App., 761 S.W.2d 182 (1988), Murphy v. Commonweal th,
Ky., 652 S\W.2d 69 (1983), Chumbler v. Commonwealth, Ky., 905 S.W.2d 488 (1995),
Parker v. Commonwealth, Ky., 952 S\W.2d 209 (1997), Raeber v. Commonwealth, Ky.,
558 SW.2d 609 (1977); Pricev. Commonwealth, Ky., 31 S\W.3d 885 (2000);

(6) Intent: Bell v. Commonwealth, Ky., 404 S\W.2d 462 (1966), Sandersv. Commonwealth,
Ky., 801 S.W.2d 665 (1990), Haight v. Commonweal th, Ky., 938 SW.2d 243 (1996), \Wonn
v. Commonweal th, Ky.App., 606 S.W.2d 169 (1980), Eldred v. Commonwealth, Ky., 906
S\W.2d 694 (1994); Pricev. Commonwealth, Ky., 31 S.W.3d 885 (2000); Young v. Com-
monwealth, Ky., 25 SW.3d 66 (2000); Walker v. Commonwealth, Ky., 52 SW.3d 533
(2001); Nod v. Commonwealth, Ky., 76 SW.3d 923 (2002); Miller v. Commonweslth, Ky.,
77 S\W.3d 566 (2002);

(7) Knowledge: Lindsay v. Commonwealth, Ky., 500 S\W.2d 76 (1973); Putty v. Common-
wealth, Ky., 30 SW.3d 156 (2000);

(8) Opportunity: U.S v. Doherty 675 F.Supp. 714 (D.Mass. 1987);

(9) Preparation: U.S v. Nolan, 910 F.2d 1553 (7" Cir. 1990), U.S v. Hill, 898 F2d 72 (7" Cir.
1990);

(10) Absenceof Mistakeor Accident: Parker v. Commonwealth, Ky., 952 SW.2d 209 (1997);
Hayes v. Commonwealth, Ky., 58 S.\W.3d 879 (2001); Noel v. Commonwealth, Ky., 76
S.W.3d 923 (2002); Miller v. Commonwealth, Ky., 79 SW.3d 566 (2002).

Casesinvolving K RE 404(b)(2) wheretheevidenceissaid notto be“inextricably inter -
twined” : Clark v. Commonwealth, Ky., 833 SW.2d 793 (1991), Holland v. Commonwesal th,
Ky., 703 SW.2d 876 (1986).

Casssinvolving K RE 404(b)(2) wher etheevidenceissaid tobe" inextricably intertwined” :
Hawkinsv. Commonwealth, Ky., 481 S\W.2d 259 (1972), Dunbar v. Commonwealth, Ky., 809
SW.2d 852 (1991), Norton v. Commonwealth, Ky., 890 SW.2d 632 (1994), Sanford v. Com-
monwealth, Ky., 793 SW.2d 112 (1990), Drumm v. Commonwealth, Ky., 783 S\W.2d 380
(1990); Pricev. Commonwesalth, Ky., 31 SW.3d 885 (2000); Phillipsv. Commonwesalth, Ky., 17
S\W.3d 870 (2000); Roark v. Commonwealth, Ky., 90 SW.3d 24 (2002); Pendleton v. Common-
wealth, Ky., 83 S\W.3d 522 (2002).

KRE 403—Weighing Pre udicever susProbativeValue:

(1) Definition: Wonnv. Commonwealth, Ky.App., 606 S.W.2d 169 (1980);
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(2) Baancing Test: Jarvisv. Commonwealth, Ky., 960 S.W.2d 466 (1998), Billingsv. Com-
monwealth, Ky., 843 S.\W.2d 890, 892 (1992), Bell v. Commonwealth, Ky., 875 S\W.2d
882 (1994), Tammev. Commonwealth, Ky., 759 S.W.2d 51 (1988); Cook v. Common-
wealth, Ky., 129 S\W.3d 351 (2004) (the outcomeis within the sound discretion of
thetrial judge and will only be overturned if there has been an abuse of discretion.)
Miller exrel. Monticello Baking Co. v. Marymount Medical Center, Ky., 125 S.W.3d
274 (2004); Beaty v. Commonwealth, Ky., 125 S.W.3d 196 (2003);

(3) RemotenessinTime: Gray v. Commonwealth, Ky., 843 S\W.2d 895 (1992), Robey v.
Commonwealth, Ky., 943 SW.2d 616 (1997); Garland v. Commonwealth, Ky., 127
S.W.3d 529 (2003) (but not reversed dueto failure of trial counsel to make contempo-
raneous objection at time of admission of evidence);

(4) “Overkill”: Funkv. Commonwealth, Ky., 842 SW.2d 476, (1992), Chumbler v. Common-
wealth, Ky., 905 S.W.2d 488 (1995), Brown v. Commonwealth, Ky., 983 SW.2d 516
(1999).

Casssinvolving K RE 404(c):
(1) Appliesonly tothe Commonwealth;

(2) Notice must be specific, not just in discovery. Daniel v. Commonwesalth, Ky., 905
SW.2d 76, 77 (1995)(* A policereport alone does not provide reasonable pretrial notice
pursuant to KRE 404(c).”); Garland v. Commonwealth, Ky., 127 S\W.3d 529 (2003)
(but not reversed dueto failure of trial counsel to make contemporaneous objection
at time of admission of evidence);

(3) Noticemust besufficiently in advanceof trial to permit areasonabletimefor investiga-
tion and preparation. Gray v. Commonwealth, Ky., 843 S\W.2d 895 (1992);

(4) Noticerequirement ismet if defense has*actual notice” of Commonwealth’sintent to
use evidence for 404(b) purposes, as shown by defense motion in limineto excludethe
evidence. Bowling v. Commonwealth, Ky., 942 S\W.2d 293 (1997).

Seethefollowing for other caseswhere 404(b) evidencewasheld admissible:

Brown v. Commonwealth, Ky., 983 S\W.2d 516 (1999), Bowling v. Commonwealth, Ky.,
942 SW.2d 293 (1997), Port v. Commonwealth, Ky., 906 S:\W.2d 327 (1995), Wi liamsv.
Commonwealth, Ky., 810 SW.2d 511 (1991), Moorev. Commonwesal th, Ky., 771 SW.2d
34(1989), Bush v. Commonwealth, Ky.App., 726 SW.2d 716 (1987), Phillipsv. Common-
wealth, Ky., 679 SW.2d 235 (1984).

5. SeparateTrial - If you asked for atrial separatefrom aco-defendant, keep pointing out
to the court how the proceedings are unfair, even at the penalty phase of trial. See:
Caosby v. Commonwealth, Ky., 776 S\W.2d 367 (1989) and Foster v. Commonwesal th, Ky.,
827 SW.2d 670 (1991). Also, if thereisataped statement of anon-testifying co-defen-
dant, amotion should be madefor separatetrias, or for the Commonweal th to redact the
statement so asto eliminate not only the defendant’s name, but any reference to his or
her existence. Rogersv. Commonwealth, Ky., 992 S\W.2d 183 (1999).

6. Prosecutorial Misconduct —Judgment of convictionwill bereversed where prosecutor
persisted in asking improper and prejudicial questions for purpose of getting evidence
before the jury which the law does not permit the jury to hear. Sewart v. Common-
wealth, 185 Ky. 34, 213 S.W. 185 (1919), Nix v. Commonwealth, Ky., 299 SW.2d 609
(1957), Vontreesv. Commonwealth, 291 Ky. 583, 165 SW.2d 145 (1942), seee.g., Saven
v. Commonwealth, Ky., 962 SW.2d 845 (1997).

7. Rule of Completeness — Once a defendant introduces a portion of a witness' prior
statement to the police in an effort to point out perceived inconsi stencies between that
statement and an even earlier statementsto the police, the rule of completeness alows
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the Commonwealth to requireintroduction of the remainder of the statement. KRE 106,
see Javenv. Commonwealth, Ky., 962 SW.2d 845 (1997).

Privileges—See KRE 501-KRE 511. Spousal Privilege (KRE 504) — Privileged informa-
tion is not made admissible smply because it is contained in an out-of-court statement
which falls within an exception to the hearsay rule; the statement must be admissible
under both Article V' (Privileges) and Article VII (Hearsay) of the Rules of Evidence.
Savenv. Commonwealth, Ky., 962 S.W.2d 845, 852 (1997). The Court also specifically
stated in Javen that an out-of-court statement of a witness who is precluded from
testifying because of invocation of the spousal privilege is admissibleif that statement
fallswithin arecognized exception to the hearsay ruleand it doesnot divulge aconfiden-
tial communication. Seealso Thurmanv. Commonwealth, Ky., 975 S.W.2d 888 (1998).

Victim Impact Evidence—Victimimpact evidenceislargely irrelevant totheissue of guilt
or innocence and should be reserved for the penalty phase of thetria. Bennett v. Com-
monwealth, Ky., 978 SW.2d 322 (1998) (however, in Bennett it washeld to be harmless
error). Only onevictimimpact statement isto be considered by thetrial court for sentenc-
ing purposes. KRS421.500.

VIl. AVOWALS

RCr9.52 sates.

1

In an action tried by ajury, if an objection to a question propounded to a witness is
sustained by the court, upon request of the examining attorney the witness may make a
specific offer of hisor her answer to the question. The court shall require the offer to be
made out of the hearing of thejury. The court may add such other or further statement as
clearly showsthe character of the evidence, the form in which it was offered, the objec-
tion made, and theruling thereon. In actionstried without ajury the same procedure may
befollowed, except that the court upon request shall take and report the evidencein full,
unlessit clearly appears that the evidence is not admissible on any ground or that the
witnessis privileged.

NOTE: InJonesv. Commonwealth, Ky., 623 SW.2d 226 (1981), it washeld to be prejudi-
cidly erroneous for atria court to deny defense counsel an opportunity to offer the
testimony of awitness by avowal. See also Perkins v. Commonwesalth, Ky.App., 834
SW.2d 182(1992).

Error intrial court sustaining objectionsto cross-examination of witness could not be a
basis for reversal where the appellant failed to request an avowal. Jones v. Common-
wealth, Ky., 833 SW.2d 839 (1992).

KRE 103(b) says that the court “may” direct that an offer of proof be in question and
answer form. While this suggests that a narrative may be sufficient, the safest practice
would be to make a question and answer avowal unless the court orders otherwise. An
avowa by thewitness, not the attorney, isnecessary to preserve error. Commonwealth
v. Ferrell, Ky. 17 SW.3d 520 (2000), KRE 103.

VIIl. MOTION-DIRECTED VERDICT

Kimbrough v. Commonweal th, Ky., 550 SW.2d 525 (1977); Queen v. Commonweal th,
Ky., 551 SW.2d 239 (1977).

You must makeamotion for adirected verdict at the close of the prosecution’scaseand
a the close of the defense's case in order to properly preserve an issue as to the
sufficiency of the evidence for appellate review. If either or both parties offer rebuttal
evidence, an additional motion for adirected verdict should be made as a safeguard at
the close of such proof.
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You must object to the given instructionsin order to preserve anissue asto sufficiency
of evidencefor appellatereview.

General motionsfor directed verdictson al countsof theindictment areinsufficient to
apprise thetrial court of the precise nature of the objection. Seay v. Commonwealth,
Ky., 609 SW.2d 128, 130 (1980).

NOTE: If defendant’ sevidencefillsin gap in prosecution’s case, then defendant isnot
entitled to directed verdict. Heflin v. Commonwealth, Ky.App., 689 S\W.2d 621 (1985);
Cutrer v. Commonwealth, Ky.App., 697 SW.2d 156 (1985).

In Baker v. Commonwealth, Ky., 973 S\W.2d 54 (1998), the court said that for theissue
to be preserved for appellatereview, aMotion for Directed Verdict must bemade at the
closeof al evidence aswell asat the close of the Commonwealth’s case. Baker specifi-
caly overrules Dyer v. Commonwesalth, Ky., 816 S.W.2d 647 (1991).

Directed Verdict Test - In Commonwealth v. Benham, Ky., 816 S\W.2d 186 (1991), the
court explained that Sawhill v. Commonwealth, Ky., 660 S.W.2d 3 (1983) isatrial court
test for adirected verdict and Trowel v. Commonwealth, Ky., 550 SW.2d 530 (1977) isan
appellatetest. Seealso Clay v. Commonwealth, Ky. App., 867 S.W.2d 200 (1993). [Al so,
keep in mind the federal congtitutional test: Jackson v. Virginia, 443 U.S. 307, 99 S.Ct.
2781, 61 L.Ed.2d 560 (1979)]. But see Commonwealth v. Jones, Ky., 880 S\W.2d 544
(1994), declaring that a verdict must be upheld if there is “substantial evidence to
support it.” The main principles of DV on appellate review was recently upheld in
Dillinghamv. Commonwealth, Ky., 995 S\W.2d 377 (1999).

Two Kentucky cases which were successful on directed verdict issues are Allen v.
Commonwealth, Ky.App. 997 SW.2d 483 (1998) (where the Court held that while the
testimony of the prostitute was corroborated by other evidence, as required to convict
defendant of promoting prostitution, and thus was properly submitted to jury without
corroborationinstruction, that evidencethat aminor participated in sexual conduct with
each customer wasinsufficient to convict defendant of using aminor inasexual perfor-
mance); and Robey v. Commonwealth, Ky., 943 SW.2d 616 (1997) wherethe Court held
that the defendant was entitled to directed verdict of acquittal on burglary charge.

IX. INSTRUCTIONS

RCr 9.54(2) states: “(2) No party may assign aserror thegiving or thefailureto givean
instruction unless the party’s position has been fairly and adequately presented to the
tria judge by an offered instruction or by motion, or unless the party makes objection
before the court instructs the jury, stating specifically the matter to which the party
objects and the ground or grounds of the objection.” See Johnson v. Commonweal th,
Ky., 105 SW.3d 430 (2003).

Right to Lesser Included Offense Ingtructions - Ward v. Commonwealth, Ky., 695
S\W.2d 404, 406 (1985); Trimblev. Commonwealth, Ky., 447 S\W.2d 348 (1969); Martinv.
Commonwealth, Ky., 571 SW.2d 613 (1978); Luttrell v. Commonwealth, Ky., 554 SW.2d
75(1977).

If ajury isinstructed on voluntary intoxication asadefenseto intentional murder, it must
also be instructed on second-degree mandaughter as alesser-included offense. Fields
v. Commonwealth, Ky., 12 SW.3d 275 (2000), Saven v. Commonweal th, Ky., 962 S\W.2d
845(1997).

Itisnot palpable error to fail to instruct on alesser-included offense of that charged in
theindictment, and atrial judgeisnot required to sua sponteruleaccordingly. Clifford v.
Commonwesalth, Ky., 7 SW.3d 371 (1999).
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NOTE: Alsoarguelesser included offenseinstruction required aspart of right to present
adefense under 6th and 14th Amendmentsto United States Constitution and Section 11
of Kentucky Congtitution.

Entitled to Instructionson D’s Theory of Case— Saven v. Commonwealth, Ky., 962
S.W.2d 845 (1997), Sanborn v. Commonweal th, Ky., 754 SW.2d 534, 549-550 (1988),
Kohler v. Commonwesalth, Ky., 492 SW.2d 198 (1973), Rudolphv. Commonwesalth, Ky.,
504 SW.2d 340 (1974). See Taylor v. Commonwesal th, Ky., 995 SW.2d 355 (1999), seealso
Hayesv. Commonwesalth, Ky., 870 S\W.2d 786, 788 (1993), wherethe court explained that
when the defendant admitsthe facts congtituting the offense, but relieson an affirmative
defense, “such defendant is entitled to a concrete or definite and specific instruction on
the defendant’s theory of the case.”

NOT Entitled tolnstructionson Alter nativeor Inconsstent Theoriesof Defense- Pace
v. Commonwealth, Ky., 561 S\W.2d 664, 667 (1978) wasoverruled by Grimesv. McAnulty,
Ky., 957 SW.2d 223, 227 (1997). A defendant may no longer argueincons stent theories
asthey can be termed “mutually exclusive.” However, it isnot error to give aternate
instructions on wanton and intentional murder when the defendant claims self-protec-
tion and thereisevidenceto support the defense. Allenv. Commonwealth, Ky., 5 SW.3d
137(1999).

I nstructions Protecting Right to Unanimous Ver dict — Unanimity becomes an issue
when the jury is instructed that it can find the defendant guilty under either of two
theories, since some jurors might find guilty under one theory, while others might find
guilt under another; if the evidence would support conviction under two theories, the
requirement of jury unanimity issatisfied, but if the evidence would support aconviction
under only one of two alternative theories, the requirement of unanimity is violated.
Davisv. Commonwealth, Ky., 967 SW.2d 574 (1998). See al so WelIsv. Commonweal th,
Ky., 561 S\W.2d 85 (1978); Boulder v. Commonwesalth, Ky., 610 SW.2d 615 (1980); Hayes
v. Commonwesalth, Ky., 625 SW.2d 583 (1981).

NOTE: Defendant entitled to majority verdict under 6th Amendment - Johnson v. Loui-
sana, 406 U.S. 356,92 S.Ct. 1620, 32 L.Ed.2d 152 (1972); Apodacav. Oregon, 406 U.S. 404,
92S.Ct. 1628, 32 .Ed.2d 184 (1972).

Preserving Error - Tendering an instruction and arguing to the court in support of the
instruction isnot sufficient to preserve the objection. A party must specifically object to
the instructions given by the court before the court gives those instructions. Common-
wealthv. Callins, Ky., 821 S\W.2d 488 (1991), seeal so Baker v. Commonweal th, Ky., 973
SW.2d 54 (1998), and Tammev. Commonweal th, Ky., 973 SW.2d 13 (1998), wheredefen-
dant failed to request instructions on intoxication, moral justification, or other mitigating
circumstances, it was not preserved for appellate review.

A defendant did not preserve for review his alegation of error chalenging the trial
court’sfailuretoinstruct thejury on acohol intoxicationinapublic placewhere he never
requested that instruction. Bladesv. Commonwealth, Ky., 957 SW.2d 246 (1997), RCr
9.54(2), see also Gravesv. Commonweal th, Ky., 17 S\W.3d 858, 864 (2000).

Itisnot palpableerror tofail toinstruct on alesser-included offense of that chargedinthe
indictment, and atrial judge is not required to sua sponte rule accordingly. Clifford v.
Commonwesalth, Ky., 7 SW.3d 371 (1999).

X. CLOSNG ARGUMENT

RCr 9.22 - Defense counsdl is required to object to the prosecutor’s improper comments
duringhisclosing argument at thetimethecommentsaremade. Failureto object contem-
poraneoudly will result in unpreserved error that the Court will not review on appeal. Gray v.
Commonwealth, Ky., 979 SW.2d 454 (1998). Defense counsel must make knowntothetrial
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court thetype of relief she desires, i.e., admonition, and mistrial. Defense counsel need not
state the grounds for her objection unless requested to do so by the court. Counsel needsto
be aware of al possible grounds for the objection and types of relief because falure to
mention a specific ground at trial, if requested to do so, will foreclose ahility to argue said
ground on appeal. Johnson v. Commonwealth, Ky., 864 S\W.2d 266 (1993); Kennedy v. Com-
monwealth, Ky., 544 SW.2d 219, 221 (1977). Also, failureto request the specific relief desired
will foreclosethe ability to argue you are entitled to said relief on appeal. Derossett v. Com-
monwealth, Ky., 867 S.W.2d 195 (1993); West v. Commonwealth, Ky., 780 S.W.2d 600, 602
(1989).

Wherethetrial court denies defense counsel areasonable opportunity to make arecord, the
appellate court will not hold defense counsel strictly accountable to the rules regarding
making contemporaneous objections. Alexander v. Commonwealth, Ky., 864 S.W.2d 909,
914-15(19993).

Two procedures to deal with the prosecutor’s closing argument are to (1) move in limine,
prior totrial, to precludeimproper commentsin closing argument; and (2) maketimely objec-
tion at trial during the closing argument. Each procedure requires knowledge and under-
standing of the types of arguments which have been found to be improper by the Kentucky
courts.

Tria counsel must bealert for prejudicia and improper arguments by the prosecutor at both
the guilt and truth-in-sentencing phases of thetrial. Counsel must make a contemporaneous
objection (RCr 9.22) to theimproper argument and movefor amistria. Counsel should aways
invoke Section 2 of the Kentucky Constitution and the Due Process Clause of the 14th
Amendment to the U.S. Constitution to support her objection and mistrial motion. Counsel
should resist the judge's offer to give the jury a “curative’ instruction or an admonition
rather than grant amistrial. Counsel should point out that such an instruction or admonition
isinsufficient to cure the prejudice. You can never unring the bell. Brutonv. U.S, 88 S.Ct.
1620, 1628 (1968); Bell v. Commonweelth, Ky., 875 S\W.2d 882 (1994).

Besidesbecoming familiar with thelaw regarding closing argument, counsel should become
familiar with the practices of the prosecutor trying the case. Many prosecutors make the
same (or variations on atheme) improper argument over and over again. By being familiar
withthetypesof argumentsand issuesof your particular prosecutor, you can movethe court
inlimineto preclude the use of the types of improper and prejudicial argumentslikely to be
used by the prosecutor. Even if your motion in limineis denied, you will be better prepared
toobject at trial.

Examplesof unfair argumentsusingtheWest Key Number system:
708 - Scopeand effect of summingup

709- For prosecution

The prosecutor is given wide latitude in closing argument, Maxie v. Commonweal th,
Ky., 82 S\W.3d 860 (2002); Bowling v. Commonwealth, Ky., 873 S.W.2d 175 (1993), but
the prosecutor may not cajole or coerce jury to reach a verdict. Lycans v. Common-
wealth, Ky., 562 SW.2d 303 (1978).

717 - Arguingor readinglawtojury

Prosecutor misstated law on insanity when he told jury test was whether defendant
knew right fromwrong. Mattingly v. Commonwealth, Ky. App., 878 S\W.2d 797 (1994).

Prosecutor improperly defined reasonable doubt. Sanborn v. Commonwealth, Ky., 754
SW.2d 534, 544 (1988); Commonwealth v. Goforth, Ky., 692 S.W.2d 803 (1985).

A prosecutor shall not knowingly makeafa se statement of law to atribuna . SCR 3.130-
33@Q).
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718 - Arguing matter snot within issues

A lawyer shall not knowingly or intentional ly aludeto any matter that thelawyer does
not reasonably believeisrelevant. SCR 3.130-3.4(e).

719- Arguing matter snot sustained by theevidence

A lawyer shall not knowingly or intentionally allude to any matter that will not be
supported by admissibleevidence. SCR 3.130-3.3(e).

1) ingenerd

Prosecutor may not mention facts prejudicial to defendant that have not beenintro-
duced into evidence. Sommersv. Commonwealth, Ky., 843 S\W.2d 879 (1992); Bowl-
ingv. Commonwealth, Ky., 279 SW.2d 23 (1955).

2 persona knowledge, opinion or belief of counsel

A lawyer shall not state a personal opinion as to the justness of a cause, the
credibility of awitnessor the guilt or innocence of an accused. SCR 3.130-3.4(e).

Prosecutor’s expression of his opinion is proper when based on the evidence.
Derossett v. Commonwesal th, Ky., 867 SW.2d 195 (1993).

It was error for prosecutor to make statement about believability of defendant’s
explanation of how he received certain injuries and to present demonstration of
defendant’ s explanation which was outside the evidence presented. Wager v. Com-
monwealth, Ky., 751 S\W.2d 28 (1988).

It wasimproper for prosecutor to tell jury that he knew of hisown personal knowl-
edgethat personsreferred to by defendant’salibi witnesswere “rotten to the core.”
Terryv. Commonwealth, Ky., 471 SW.2d 730 (1971).

3 evidenceexcluded

It was error for prosecutor to argue there was a vast store of incriminating evidence
which the jury was not allowed to hear because of the rules of evidence. Mack v.
Commonwealth, Ky., 860 S\W.2d 275 (1993).

Wheretria court ruled part of atape recording was not admissible, it was error for the
prosecutor to tell the jury he “wished” it could have heard those parts that had been
excluded. Moorev. Commonwealth, Ky., 634 SW.2d 426 (1982).

720- Commentson evidenceor witnesses
1) ingenerd
Hall v. Commonwealth, Ky., 862 S\W.2d 321 (1993).

Prosecutor violated defendant’s right to remain silent when he told the jury that if
the defendant, who was a passenger in the car, had really been innocent he would
have accused the other individual in car of committing crime. Churchwell v. Com-
monwealth, Ky.App., 843 SW.2d 336 (1992).

Prosecutor violated defendant’sright to remain silent when hetold jury that defen-
dant would have denied ownership of pouch containing drugsif he were innocent.
Greenv. Commonweal th, Ky.App., 815 S\W.2d 398 (1991).
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2

misstatements of evidence

It was improper for prosecutor to misstate testimony of psychologist both on
cross-examination and in closing argument. Icev. Commonwealth, Ky., 667 S.W.2d
671(1984).

credibility and character of witnesses

A lawyer shall not state apersona opinion asto the credibility of awitness, includ-
ingthedefendant. SCR 3.130-3.4(€).

It was error for prosecutor to make statement about believability of defendant’s
explanation of how he received certain injuries and to present demonstration of
defendant’ s expl anation which was outsi de the evidence presented. Wager v. Com-
monwealth, Ky., 751 SW.2d 28 (1988).

The persona opinion of the prosecutor as to the character of a witness is not
relevant andisnot proper comment. Moorev. Commonwesal th, Ky., 634 S\W.2d 426
(1982).

It was improper for prosecutor to comment that he had known and worked with
policeofficer for along time, that officer washonest and conscientious, and officer’s
word was worthy of belief. Armstrong v. Commonwealth, Ky., 517 SW.2d 233
(2974).

inferencesfrom and effect of evidencein general

It isimproper for prosecutor to infer the potentiality of another crime. Elswick v.
Commonwesalth, Ky.App., 574 SW.2d 916 (1978).

720.5- Expression of opinion astoguilt of accused

It is always improper for the prosecutor to suggest the defendant is guilty simply
because he was indicted or isbeing prosecuted. U.S v. Bess, 593 F.2d 749 (6th Cir.
1979).

A lawyer shall not state apersonal opinion asto theguilt or innocence of an accused.
SCR3.130-34(¢).

721 - Commentson failureof accused totestify

D

ingenera

Commonwealth should not comment on defendant’s failure to testify. Powell v.
Commonwesalth, Ky.App., 843 SW.2d 908 (1992).

Inajointtrial, counsel for co-defendant may not comment on defendant’ sfailureto
testify. Luttrell v. Commonwealth, Ky., 554 SW.2d 75 (1977).

reference to testimony as uncontradicted and failure to produce witnesses or testi-
mony - isnot held to be animproper comment on the accused’ sfailureto testify or
aviolation of hisright to remain silent under Section 11 of the Kentucky Constitu-
tion and the Fifth Amendment of the U.S. Constitution, but you should object
anyway because such acomment denies the accused due process of law and afair
trial under the Fourteenth Amendment to the U.S. Constitution.

721.5- Commentson failureto producewitnessesor evidence

It is error for the prosecutor to comment on the defendant’s spouse’s failure to

testify. Gossett v. Commonweal th, Ky., 402 S.W.2d 857 (1966).
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722 - Commentson char acter or conduct of accused or prosecutor

It was error for the prosecutor to make demeaning comments about defendant and
defense counsal. Sanborn v. Commonwealth, Ky., 754 SW.2d 534 (1988).

Where defendant ison trial for possession of acontrolled substance, it isimproper for
the prosecutor to make the defendant appear to be[insinuate] involvedintraffickingin
acontrolled substance. Jacobsv. Commonwealth, Ky., 551 SW.2d 223 (1977).

722.5- Commentson commission of other offensesby accused

Where the defendant was on tria for second degree mandaughter arising out of an
automabile accident, it was error for the prosecutor to urge the jury to consider the
defendant’ sprior conviction for DUI while deliberating on the man-d aughter charge.
Oshornev. Commonwealth, Ky.App., 867 SW.2d 484 (1993).

It is improper for prosecutor to infer the potentiality of another crime. Elswick v.
Commonwesalth, Ky.App., 574 SW.2d 916 (1978).

723- Appealstosympathy or prgudice
1) ingenerd

Prosecutor’s reference to decedent as “my client” was “less than commendable,”
although it was not reversible error. Derossett v. Commonwealth, Ky., 867 S\wW.2d
195(1993).

A prosecutor may not minimize ajury’sresponsibility for itsverdict or midead the
jury astoitsresponsihility. Clark v. Commonwealth, Ky., 833 S\W.2d 793 (1992).

Prosecutor may not encourage verdict based on passion or prejudice or for reasons
not reasonably inferred from the evidence. Bush v. Commonwealth, Ky., 839 Sw.2d
550(1992). Seealso Clark v. Commonwealth, Ky., 833 SW.2d 793 (1991); Deanv.
Commonwealth, Ky., 777 S\W.2d 900 (1989); Morrisv. Commonwealth, Ky., 766
S\W.2d 58 (1989); Ruppee v. Commonwealth, Ky., 754 SW.2d 852 (1988); Estesv.
Commonwealth, Ky., 744 SW.2d 421 (1988).

Claim concerning prosecutor’s closing argument about the pain and suffering en-
dured by thevictim’sfamily dueto her death wasnot preserved for review on apped
where there was no objection at trial to the comments. Bennett v. Commonwealth,
Ky., 978 SW.2d 322 (1998).

2 GoldenRuleargument

Itiserror for prosecutor to urgejurorsto put themselves or membersof their families
intheshoesof thevictim. Lycansv. Commonwealth, Ky., 562 S.W.2d 303 (1978).

3 Deterrence argument - appealsfor enforcement of laws

Itiserror for prosecutor to urgejury to convict in order to protect community val ues,
preservecivil order, or deter future lawbreaking. U.S v. Solivan, 937 F.2d 1146 (6th
Cir.1991).

Itiserror for the prosecutor to appeal to the community’s consciencein the context
of the war on drugs and to suggest that drug problems in the community would
continueif thejury did not convict thedefendant. U.S v. Solivan, 937 F.2d 1146 (6th
Cir.1991).
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4) threats and appealsto fears of jury

It was prosecutorial misconduct for prosecutor to repeatedly refer the jury to the
danger to the community if it turned the defendant loose. Sanborn v. Common-
wealth, Ky., 754 SW.2d 534 (1988). Neither the prosecutor, defense counsel, nor
the court should relate to the jury the future consequences of a particular verdict
anytimeduringacriminal trial. WWoodward v. Commonwealth, Ky., 984 SW.2d 477
(1999).

5 appedstoracia prejudices Dotyev. Commonwealth, Ky., 289 SW.2d 206 (1956).

724 - Abusivelanguage

Prosecutor’sreference to defendant as* black dog of anight,” “monster,” “ coyote that
roamed theroad at night hunting woman to use hisknifeon,” and “wolf” wasimproper.
Sanbornv. Commonwealth, Ky., 754 S\W.2d 534 (1988).

725- Ingtructionstojury astoitsduties

Prosecutor may not argue to jurors that a not guilty verdict (or a guilty verdict on a
lesser-included offense) isaviolation of their oath. Goff v. Commonwealth, 44 SW.2d
306, 241 Ky. 428(1931).

XI. VERDICT OF JURY

If adefect in averdict is merely formal, the defense must bring the error to the court’s
attention before thejury isdischarged, but if the defect is one of substance, the error may be
raised after the jury is discharged such as in a motion for new trial. Caretenders, Inc. v.
Commonwealth, Ky., 821 SW.2d 83 (1991).

Unanimity becomes an issue when thejury isinstructed that it can find the defendant guilty
under either of two theories, since some jurors might find guilty under one theory, while
others might find guilt under another; if the evidence would support conviction under two
theories, the requirement of jury unanimity is satisfied, but if the evidence would support a
conviction under only one of two aternative theories, the requirement of unanimity isvio-
lated. Davisv. Commonwesalth, Ky., 967 SW.2d 574 (1998). See also WAlls v. Common-
wealth, Ky., 561 S\W.2d 85 (1978); Boulder v. Commonweal th, Ky., 610 SW.2d 615 (1980);
Hayesv. Commonwealth, Ky., 625 S\W.2d 583 (1981).

NOTE: Defendant entitled to majority verdict under 6th Amendment - Johnson v. Louisiana,
406 U.S. 356, 92 S.Ct. 1620, 32 L .Ed.2d 152 (1972); Apodacav. Oregon, 406 U.S. 404,92 S.Ct.
1628,32L.Ed.2d 184(1972).

XIl. SENTENCING

1. Preservation of Sentencing Error - Error which occursat sentencing can be addressed
by amotion to ater, amend or vacate ajudgment under CR 59.05whichisapplicableto
criminal casesand must befiled within 10 daysafter entry of thefinal judgment. Crane
v. Commonwealth, Ky., 833 S\W.2d 813, 819 (1992). In Crane, the Supreme Court sug-
gested that amotion to recusethetria judge based on comments made prior to sentenc-
ing should have been raisedinaCR 59.05 motion.

2. Jurigdictional Error - TheW&llmanv. Commonwealth, Ky., 694 S\W.2d 696 (1985) rule
that “ sentencing isjurisdictional ...[and] cannot bewaived by failureto object” doesnot
apply to procedural errorswhich must be objected tointhetrial court. But see Myersv.
Commonwealth, Ky., 42 SW.3d 594 (2001); Montgomery v. Commonwealth, Ky., 819
SW.2d 713(1991). [Whether ajury must fix asentence on the underlying offense before
fixing an enhanced sentence for PFO is procedural]. See also Hughes v. Common-
wealth, Ky., 875 S.\W.2d 99 (1994). Appeal of sentencing error can betaken after pleaof
guilty.
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3. Concurrent/Consecutive Sentences - An instruction allowing the jury to recommend
concurrent or consecutive sentences [KRS 532.055] must give the jury the option of
recommending that some sentences be served concurrently and some consecutively,
not al or nothing. Soker v. Commonwealth, Ky., 828 S\W.2d 619 (1992).

4. Truth-In-Sentencing - Proof of Prior Convictions - Prior convictions, including prior
misdemeanor convictions, can be attacked in the same manner as prior convictionsused
for PFO purposes. Parkev. Raley, 506 U.S. 20, 113 S.Ct. 517, 121 L .Ed.2d 391 (1992) and
Dunnv. Commonwealth, Ky., 703 S.\W.2d 874 (1986) apply to misdemeanor convictions.
See McGinnisv. Commonwealth, Ky., 875 SW.2d 518 (1994).

XII. CUMULATIVE ERROR

In Funk v. Commonwealth, Ky., 842 S\W.2d 476 (1992) and prior cases, the Court hasrecog-
nized that cumulative error may be aground for reversal even if each individual error isnot
sufficient to require reversal. In Funk, the court found that the cumulative effect of prejudice
fromthreetrial errorswas sufficient to requirereversal. You may want to make acumulative
error argument at the close of the Commonweal th’scase, close of dl evidence, inamotionfor
new trial, or a any other logical point.

XIV. POST-TRIAL MOTIONS
See “Initiating The Appeal: The Final Act Of Preservation” beginning on page 40.

Few attorneysare making Motionsfor aNew Trial or INOV (judgment notwithstanding
the verdict); thisis not good practice. Every defendant should have this motion filed on
his behalf. Although a motion for anew trial premised upon newly discovered evidence
may befiled within oneyear of the judgment, amotion premised upon any other grounds
must befiled withinfivedaysof theverdict. RCr 10.06(1). Johnson v. Commonwealth, Ky.,
17 SW.3d 109 (2000).

Immediately after the client has been sentenced, trial counsel should obtain an order
allowing the client to proceed in forma pauperis (IFP) and appointing DPA to represent
the client on appeal. Without these orders, the circuit court clerk’s office is reluctant to
fileatimely Certificate of Serviceor to filethe Notice of Appeal in the absence of afiling
fee. Also, aDesignation of Record must befiled, designating specifically every hearing
and the trial held in the client’s case. Failure to designate al or any of the record can
cause dismissal of the appeal or failure of the appellate court to review issuesrelated to
the missing record on appeal. Commonweal th v. Black, Ky., 329 SW.2d 192 (1959).

ThelFPorder should specifically refer to KRS Chapter 31 and appoint DPA to handlethe
appeal. DPA must be appointed to the appeal even if DPA represented the client below.
Otherwise, the appellate court and DPA consider the appellant to be represented on
appeal by trial counsel, or proceeding pro se.

XV. CONSTITUTIONAL GROUNDS FOR OBJECTION

If you cite particular constitutional provisions, be careful that you don’t leave one out. Don’t
forget the state Constitution. See the table that follows.

RESOURCES

Kentucky Practice Library, Trial Handbook for Kentucky Lawyers, Second Edition, Tho-
masL . Oshorne, Lawyers Cooperative Publishing Company (1992).

Trial Practice Series, The Law, Art, and Science of Selecting a Jury, Second Edition, James
J. Gobert, Water E. Jordan, McGraw Hill (1990). B
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CONSTITUTIONAL |SSUES - STATE
AND FEDERAL GROUNDS FoOR

OBJECTIONS AND MOTIONS
by Bruce Hackett

The caseislogt, the client is convicted, and the appeal isunderway. Thetrial judge made
some decisions against your client, which you and your client hope are reversible errors.
Each argument that you raise in your brief must include, at the very beginning, “a state-
ment with reference to the record showing whether the issue was properly preserved for
review and if so, in what manner.” CR 76.12 (4)(C)(iv). The reason that you must have
raised all possible grounds for relief in the trial court is to avoid the al-too-frequent
decision of the appellate court which disposes of your argument by ruling that the issue
was not properly preserved for review, see RCr 10.26, or that the groundsraised on appeal
aredifferent from thoseraised inthetrial court (“[F]eed[ing] one can of wormsto thetrial
judge and another to the appellate court.” Kennedy v. Commonwealth, Ky., 544 SW.2d
219(1977)).

If you do not raise specifically, at thetrial court level, thefederal constitutional groundsfor
your objection or motion, you may be precluded from later obtaining relief in the Supreme
Court or in the United States District Court. In either of those courts, you must be able to
demonstrate that the state court had an opportunity to consider and correct violations of
federal constitutional rights. Duncan v. Henry, 513 U. S. 364 (1995). For example, United
States Supreme Court Rule 14 says that a petition for awrit of certiorari must contain a
statement demonstrating the “specification of the stage in the proceedings, both in the
court of first instance and in the appellate courts, when the federal questions sought to be
reviewed were raised; the method or manner of raising them and the way in which they
were passed on by those courts ....”

If you take the caseto federal district court, seeking relief through theissuance of aWrit of
Habeas Corpus, you must contend with the provisions of the AEDPA - - the Antiterrorism
and Effective Death Penalty Act of 1996 (Public Law 104-132). See28U.S.C. Section 2254.
Long before the enactment of the AEDPA, the United States Supreme Court and lower
federal courts applied the principles of exhaustion and procedural default to habeas peti-
tioners’ claims, requiring that the petitioner have attempted to gain relief on afederal claim
by availing himself of all state remedies beforefiling afederal habeas corpus petition. To
avoid “procedural default,” the petitioner must have followed al of the applicable state
procedural rules while presenting his claims. Both the exhaustion and procedural default
principles remain apart of federal habeas litigation under the AEDPA. You must be pre-
pared to show the federal court that you attempted to gain state relief by employing every
available procedura path.

During the October 2003 term of the Supreme Court, one decision that was rendered dem-
onstrated how easy it isto arrive at the door to federal court, only to find that the door is
locked and your client doesn’t havethekey. In Baldwin v. Reese, 124 S. Ct. 1347 (2004), the
prisoner had alleged in his state court post-conviction action various rights violations,
including ineffective assistance of trial counsel and ineffective assistance of appellate
counsel on direct appeal. After hewas denied relief inthelower courts, the prisoner filed a
motion for discretionary review in the Oregon Supreme Court. Although he said that the
ineffective assistance rendered by trial counsel violated several provisions of the Federal
Constitution, he did not say the same about the ineffective assistance of appellate coun-
sel. Even though it was clear that in support of his appellate counsel issue he had relied
upon the Federal Constitution in the lower courts, he was prevented from litigating the
merits of hisineffective assistance of appellate counsel claim in federal court simply be-
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cause he did not make specific mention of the Federal Constitution in his discretionary
review petition in the Oregon Supreme Court. Of course, in Kentucky we have no mecha-
nism for litigating ineffective assistance of appellate counsel because “[i]neffective assis-
tance of appellate counsel isnot acognizableissueinthisjurisdiction.” Lewisv. Common-
wealth, Ky., 42 S. W. 3d 605 (2001). But the rational e of the Baldwin v. Reese decision will
certainly apply to any other federal constitutional claim that you may assert. Just make sure
that each court in which the claimislitigated has an opportunity to correct the viol ations of
your client’sfederal rights.

Evenwhen thetrial attorney has cited the Federal Constitution asthe basisfor an objection
or motion, the appellate attorney must exercise particular carein the brief on appeal so that
the AEDPA can't later raiseits ugly head to cut off federal habeasreview. At the appellate
level, while there is nothing wrong with relying upon the most recent Supreme Court case
or the latest opinion from alower federal court, you should make surethat you also rely on
“clearly established Federal law.” [See 28 U.S.C. Section 2254(d)(1)]. Part of the design of
the AEDPA isto always give the government the benefit of the latest pro-prosecution case
from the Supreme Court or lower federal court, but to limit aprisoner’s chancefor relief to
claims based upon “ clearly established Federal law,” which isthelaw as announced by the
United States Supreme Court (and no other federal court) that wasin effect at thetime of the
prisoner’strial. SeeWlliamsv. Taylor, 529 U. S. 362 (2000). Part of your argument on direct
appeal and on collateral review should be based upon the United States Supreme Court
cases that preceded your client’strial. Think in terms of the old “Warren Court” and look
back to the 1960s and 1970s for guidance, perhaps paying particular attention to what
Justice William O. Douglas had to say. For example, if your claimisadiscovery violation,
cite Brady v. Maryland, 373 U.S. 83 (1963); for aconfrontation/joint trial issue cite Bruton
v. United Sates, 391 U.S. 123 (1968); and for a right-to-counsel case include Gideon v.
Wainwright, 372 U.S. 335 (1963). Doing sowill protect your client from aclaimthat sheis
relying on “new rules of law,” rather than “ clearly established Federal law.”

This careful pleading becomes critical at the post-conviction stage because United State
Supreme Court decisionsthat are decided after your client’strial will generally not apply to
your client’s case. Once the direct appeal is over, most Supreme Court decisions rendered
thereafter cannot be the basis for habeas relief in federal court. Under the AEDPA and
TeagueV. Lane, 489 U.S. 288 (1989), new rulesof law cannot bethe basisfor federal habeas
relief. And if you think that concepts that are so basic, like the Sixth Amendment right to
trial by jury, are without a doubt, “clearly established” and could not possibly be “new
rulesof law,” takealook at Schrirov. Summerlin, 124 S. Ct. 2519 (2004), wherein the Court
found that the federal constitutional right to have a jury determination beyond a reason-
able doubt of the existence of aggravating factorsin a capital caseis merely “procedural”
and will not apply retroactively. [ The reasoning goes something likethis: 1) Before aperson
may be executed, a jury must find aggravating factors beyond a reasonable doubt, 2) Mr.
Summerlin’'s jury did not find aggravating factors beyond a reasonable doubt, 3) Mr.
Summerlin diesanyway.]

Another consideration in your decision to cite both state and federal constitutional grounds
inyour objection or motion inthetrial court and inyour brief on appeal isto insulate your
winning state constitutional argument from federal review. If you can convince the state
appellate court that your client should prevail based upon the application of state consti-
tutional law, the Commonwealth will not have any successin seeking to overturn the state
court decision in the United States Supreme Court. See, for example, Ohio v. Robinette, 519
U.S.33(1996).

These are but a few of the considerations that should factor into your decision to raise
state and federal constitutional issues. Obviously, there are booby traps, minefields and
trapdoors everywhere, and one wrong step can knock your client out of federal court.
Raising all possible groundsfor relief at thefirst opportunity can go along way to preserve
your client’sability to ultimately get relief.

Following this article is atable of Kentucky cases, which sets out the state constitutional

NOTES

guarantees for you to use as a starting point for your research. B
37



THE ADVOCATE \olume 26, No. 5 September 2004
. Federal Constitutional | KY Constitutional KY Cases Recognizing
R Amendment Section Sate Constitutional Right
Commonwealth v. Robey, Ky., 337 S\W. 2d 34 (1960)
Search & Seizure 4th 1,10 Holbrook v. Knopf, Ky., 847 SW. 2d 52 (1993)
Colbert v. Commonwealth, Ky., 43 SW. 3d 777(2001)
ST Jones v. Commonwealth, 303 Ky. 666, 198 S.W. 2d 969 (1947)
Seff-Inerimination Sth 1 Mace v. Morris, Ky., 851 SW. 2d 457 (1993)
. King v. City of Pineville, 222 Ky. 73, 299 SW. 1082 (1927)
Grand Jury Indictment Sth 12 Commonwealth v. Baker, Ky., 11 S\W. 3d 585 (2000)
Double Jeopardy 5th 13 Benton v. Crittenden, Ky., 14 SW. 3d 1 (1999)
'if]Lf edpézlm ('”t’)o"ti 2,3,10,11, 14 | Commonwealth v. Raines, Ky., 847 SW. 2d 724 (1993)
cases by 5th, 14th ("Due course of | Kentucky Milk Marketing v. Kroger Co., Ky., 691 S.W. 2d 893 (1985)
Sth and in the State law”) Commonwealth v. Spaulding, Ky., 991 SW. 2d 651 (1999)
cases by the 14th) : 0, Ky., W.
Yost v. Smith, Ky., 862 S\W. 2d 852 (1993)
Equal Protection 5th, 14th 1,2,359 Commonwealth v. Brown, Ky. App., 911 SW. 2d 279 (1995)
Commonwealth v. Howard, Ky., 969 S.W. 2d 700 (1998)
Speedy Trid 6th 1 Hayes v. Ropke, Ky., 416 S.\W. 2d 349 (1967)
Public Trial 6th n Lexington Herald-Leader Co. v. Meigs, Ky., 660 S.W. 2d 658 (1983)
. Jackson v. Commonwealth, Ky., 113 SW. 3d 128 (2003)
Ay Trial 6th nu Whitler v. Commonwealth, Ky., 810 S\W. 2d 505 (1991)
Inforrmed of Nature of 6th 1 Whitler v. Commonwealth, Ky., 810 S\W. 2d 505 (1991)
Accusation
Confrontation & 6th n Dillard v. Commonwealth, Ky., 995 S.\W. 2d 366 (1999)
Cross-Examination Rogers v. Commonwealth, Ky., 992 S\W. 2d 183 (1999)
Compulsory Process 6th n Justice v. Commonwealth, Ky., 987 SW. 2d 306 (1998)
Counsel 6th Ivey v. Commonwealth, Ky. App., 655 SW. 2d 506 (1983)
(Right to Counsel (No right to hybrid [Effective coursel]
. ’ ; Hill v. Commonwealth, Ky., 125 SW. 3d 221 (2004)
Effective Counsel, representation 1 . . .
. : [Self-representation, hybrid representation|
Self-representation, recognized by U. S. h
Hybrid Repr ation) Supreme Court) Bguoom V. C_ommonwealt_ , Ky, 134 SW. 3d 591 (2004)
[Right to hybrid representation]
: Fryrear v. Parker, Ky., 920 SW. 2d 519 (1996)
Bal 8ih 2,16, 17 Marcum v. Broughton, Ky., 442 S\W. 2d 307 (1969)
Cruel & Unusual sth 217 Szemore v. Commonwealth, Ky., 485 S.W. 2d 498 (1972)
Punishment ’ Cornelison v. Commonwealth, 84 Ky. 583, 2 S.W. 235 (1886)
Beaty v. Commonwealth, Ky., 125 S.W. 3d 196 (2003)
Pr a Defense 6th, 14th 1 [right to due process includes "the right to present a defense’]
Prohibition Against Ex .
Post Facto Laws Art. 1, Sec. 10 19 Martin v. Chandler, Ky., 122 SW. 3d 540 (2003)
Freedom of Speech 1st 8 Musselman v. Commonwealth, Ky., 705 SW. 2d 476 (1986)
Privacy 5th, 14th 1,23 Commonwealth v. Wasson, Ky., 842 SW. 2d 487(1992)
) Fraser v. Commonwealth, Ky., 59 S\W. 3d 448 (2001)
Right of Appeal None 1S Sahl v. Commonwealth, Ky., 613 S\W. 2d 617 (1981)
Unanimous Verdict None 7 Miller v. Commonwealth, Ky., 77 S.W. 3d 566 (2002)
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| Excluding Evidence |

Get The Court's Attention!

’ Objection ‘
I
I I I
Sustained Approach the Bench Overruled
Request Maximum Relief Grounds for Objection | | Limiting Admonishment?
y Prejudice to Client KRE 105
Constitutionalize
’ Obtain Ruling on Relief‘ ’ Request Ruling ‘
- |
I l
Sustained ‘ ’ Denied ‘ ’ Ruling ‘
I
| I |
Request Lesser Relief Sustained Overruled

Without Waiving Greater

Repeat until Limiting Admonishment?
Relief Granted KRE 105

ADMITTING EVIDENC

’ Ask the Question ‘

’ Commonwealth Objects ‘

I
| I |

Sustained ‘ ’ Approach the Bench H Overruled

Request Avowal y Grounds in Opposition
Prejudice of non-admission
Constitutionalize

| I
I | I |

’ Avowal Granted ‘ ’ Avowal Denied ‘ ’ Sustained ‘ ’ Overruled
Put on Evidence Offer Alternative Form
(As much as you can) of Evidence
[
[ |
’ Allowed ‘ ’ Denied ‘

Put On Evidence| | Note Objection
in Record
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INITIATING THE APPEAL.:
THE FINAL ACT
OF PRESERVATION

by John Palombi

You havefiled all of the motions, you have made all the objections, you have raised all
of the constitutional issues, but your indigent client has still been convicted. The next
stepistheappeal. At theend of thetrial, the last thing that atrial attorney wantsto think
about arethe myriad of rulesthat surround beginning the appellate process. However, if
theserulesare not followed, it is possiblethat your client’s appeal will bedelayed for an
inordinate amount of time, or worse, dismissed. Follow these rules, and not only will
your indigent client’s appeal be preserved, but the appeal will be passed on to the DPA
Appellate Branch, and not left in your hands in the eyes of the Kentucky Court of
Appealsor Kentucky Supreme Court!

This article discusses:

. New trial motion;

. Motion for judgment notwithstanding the verdict;

. Order for indigent defendant to proceed on appeal in forma pauperis;
Order appointing DPA to represent the indigent defendant on appeal;
. Notice of Appeal of Order denying in forma pauperis,

Bail pending appeal;

. Notice of appeal;

. Designation of record,;

. Certificate asto transcript;

10. Motion for Extension to Certify Record,;

11. Notification to DPA Appellate Branch Manager.

©CO~NDUA~WNERE

A sample of many of these documents followsthisarticle.
I. IMMEDIATELY AFTER THE VERDICT

There aretwo motionsthat can befiled within 5 days after the verdict isrendered. R.Cr.
10.06 allows a defendant to file a motion for new trial based on any issue other than
newly discovered evidence. |f themotion isbased on newly-discovered evidence, it can
be made within oneyear after the entry of thejudgment, or “ at alater timeif the court for
good cause so permits.” R.Cr. 10.06(a)

R.Cr. 10.24 (Mation for Judgment Notwithstanding the Verdict) authorizesamotionfor a
judgment of acquittal within 5 daysafter verdict, but only if the defendant has moved for
a directed verdict at the close of all the evidence. Further, if the defendant has been
found guilty under an instruction when he objected to the giving of that instruction on
sufficiency grounds, he may also fileamotion under thisrule. A motion for new trial can
bejoined with this motion, but thereisno provision allowing any motion under thisrule
beyond the 5 day limit.
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[1. AT SENTENCING AND IMMEDIATELY THEREAFTER
1. InFormaPauperisOrder sand DPA Appointment

Immediately after sentencing, trial counsel must obtain an order allowing the indigent
defendant to proceed on appeal in forma pauperis (IFP) AND appointing the DPA to
represent the defendant on appeal. A sample motion and order are included at the end of
this article. There are numerous reasons why this motion must be filed and this order
must be obtained. First and foremost, the circuit clerk may bereluctant to file the Notice
of Appeal without afiling fee, so this order would be needed to even begin the appeal.
Second, an in forma pauperis order will be needed to file a timely Certificate as to
Transcript. Finally, the most important reason for obtaining this order isfor the orderly
passing of this case from thetrial attorney to the appellate attorney.

The order must specifically refer to KRS Chapter 31 and specifically appoint DPA to
represent the defendant on appeal. This order must specifically appoint DPA to the
appeal, even if DPA represented the defendant at trial. If the order does not specifically
appoint DPA, the Court of Appeals or Supreme Court will view the case in one of two
ways: 1) it will assume that the defendant is proceeding pro se or, 2) it will consider the
appellant to be represented by thetrial attorney. The latter isafar more likely result. If
thishas occurred, often, thefirst noticeiswhen the appellate court sends an order asking
the attorney to show cause why the appeal should not be dismissed for failureto file a
brief! Therefore, it isof the utmost importancethat trial counsel obtain an order appoint-
ing DPA to represent the defendant on appeal .

2. What todoif thetrial court deniesthel FP Motion.

If the circuit court denies the motion to proceed in forma pauperis, trial counsel should
immediately file, in the circuit court, a Notice of Appeal pursuant to, and specifically
referencing Gabbard v. Lair, Ky., 528 SW.2d 675 (1975). Thiswill begin the process of
appellate review of the denial. One item to note, Gabbard specifically states that the
notice of appeal from the | FP order must be filed “within the time fixed by R.Cr. 12.54.”
However, R.Cr. 12.54 hasbeenrepealed. Theold R.Cr. 12.54 required anotice of appeal to
befiled within 10 days. To be safe, counsel should still file this special notice of appeal
within 10 days. This notice of appeal must be served on thetrial judge.

As soon as the Gabbard notice of appeal isfiled, the circuit court clerk should prepare
and certify acopy of all of the pleadingsrelated to the IFP motion. That certified record
is to be immediately sent to the Court of Appeals. No briefs need be filed unless re-
guested by the court. All costs are waived, and the filing of a Gabbard notice of appeal
tollsthe time for taking any further stepsin processing the main appeal .

3. Bail pending appeal

Bail pending appeal is permitted in all cases except where the defendant has been sen-
tenced to death or lifeimprisonment. R.Cr. 12.78 Trial counsel isresponsiblefor making
the motion to the trial court for bail on appeal for the defendant. This should be done at
sentencing. If trial counsel fails to apply for bail to the trial court, then the defendant
cannot ask the appellate court for bail on appeal unless “application to the trial court is
not practicable.” R.Cr. 12.82
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I11. ACTION TO BE TAKEN WITHIN 30 DAYS OF FINAL JUDGMENT

1. FileNoticeof Appeal

R.Cr. 12.04 requiresthat a Notice of Appeal must be filed within 30 days after the judg-
ment, or any adverse order other than an IFP denial, or 30 days after atimely motion for
new trial isdenied, whichever comeslater. Under R.Cr. 12.06(2), ajudgment or order is
considered “entered” on the day the clerk makes a notation in the docket regarding the
date and manner of service of notice of entry of the judgment or order on defense
counsel Ramey v. Commonwealth, Ky., 824 S.W.2d 851 (1992). This can occur the same
day the verdict is returned, or it could occur days later. Do not file notice of appeal
beforethefinal judgment isentered. A notice of appeal that isfiled beforefinal judgment
isentered isinvalid, and cannot be used to begin the appellate process.

Notice of Appeal must be filed with the circuit clerk but does not have to be served on
the opposing party. The Notice must contain the names of all appellants and appellees,
and astatement that the appellant isappealing from the final judgment or specified order.
If Notice of Appeal isfiled after atimely motion for new trial or judgment of acquittal is
overruled, the notice should still state that the defendant is appealing from the final
judgment.

2. Fileadesignation of record in EVERY case

Within 10 days after the Notice of Appeal isfiled, thetrial attorney must fileaDesigna-
tion of Record for video and non-video appeals. C.R. 75.01(1) The designation of record
is filed with the circuit court clerk and is served on the commonwealth’s attorney, the
court reporter (if any) and the clerk of the appropriate appellate court.

The designation of record must state what portions of the proceedings the appellant
wishes to have included in the Transcript of Evidence. In both video and non-video
appeals, counsel must specifically designate al dates of thetrial and all dates of pretrial
and post-trial proceedings. In addition, counsel must specifically request that voir dire,
opening statements and closing statements be made part of the record, or they will not
beincluded. C.R. 75.02(2) states:

the transcript of proceedings shall include only those portions of the voir dire or
opening statements and closing arguments by counsel which were properly
objected to. . .and which are designated by one of the parties.

Failure to specifically designate voir dire, opening statements and closing arguments
meansthat those portions of the record will not go up on appeal unlesstrial counsel gets
an order directing that voir dire, opening statements and closing arguments are made
part of the record. The best practice would be that trial counsel obtains such an order in
every case, and include them in the designation of record. Such an order isincorporated
in the sample |FP order included at the end of thisarticle.

3. ACertificateof Transcript isRequired in Non-VideoAppeals

In an appeal where even part of the record must be transcribed by a court reporter, a
Certificate as to Transcript must be filed along with the Designation of Record. C.R.
75.01(2) The Certificate must be signed by trial counsel and the court reporter, so coun-
sel must prepareit quickly and get it to the court reporter prior to filing.

The Certificate must include the date on which the Transcript of Evidence wasreguested,
the estimated completion date of the transcript, and a statement that satisfactory finan-
cial arrangements have been made for transcribing and preparing the requested pro-
ceedings. The IFP order is proof of satisfactory financial arrangements and should be
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sent to the court reporter with the certificate of transcript. Form 23 in the appendix of
official formsintherulesof Civil Procedureisaform certificate of transcript.

4. If thereareproblemswith certification of therecord.

There aretimes, where, for variousreasons, the Circuit Court clerk does or will not get the
record certified in thetimes set out by therules. If that happensin acase, the problem can
be solved very easily. If the Clerk has not certified the record in time, then he/she must do
an affidavit explaining why the record will not betimely certified. If thismotionismade
before the record is due to be certified, you make the request for an extension. If the
record islate, therequest isfor an enlargement of time. When you havetofile an enlarge-
ment, if the Clerk can certify therecord, have them do so along with the affidavit. If they
need more time to do so, have them put in the affidavit the date by which the record will
be certified. That affidavit is then attached to a motion that is filed in the appropriate
appellate court. A sample of one of those motions is attached for use as a guide.

5. Transfer the CasetotheAppellate Branch of DPA

Thefinal stepininitiating the appeal isfor thetrial attorney to transmit the appeal to the
DPA Appellate Branch. Trial counsel must send a notification to the DPA Appellate
Branch Manager, 100 Fair OaksLane, Suite 302, Frankfort, KY 40601. (see KRS 31.115(2))
That notification must include:

a. The defendant’s name, address and, if he is out on bond, his telephone number;
b. Name, address and telephone number of court reporter, if any.

c. A statement indicating whether the defendant is out on bail.

d. A brief statement of any suspected errors.

A sample of such a Notification follows this article. Trial counsel should send to DPA
Appellate Branch with this Notification certified copies of the Final Judgment, Notice of
Appeal, Designation of Record, Certification of Transcript, | FP order and order appoint-
ing DPA with the notification. Once trial counsel has taken these steps, the Appellate
Branch Manager will take the case over and ensure that the record istimely certified by

thecircuit clerk. Sample Mations Continued on page 44

THE 3 AsPecTs oF EFFecTIVE RELIEF:
Musrt, CAN, SHouLD

Millard Farmer and Joe Nursey in The Building Blocks of Capital Cases: Motionsand Objec-
tions, The Champion, Vol. 8, No. 2 (March 1984) at 16, 20 detail the three components of
requestsfor relief being madein amotion or an objection:

The relief requested should be written in at least three parts. The motion should request: a
remedy which it would be error to deny, aremedy which can be granted, and aremedy which
aimsfor amore“perfect” level of justice but which will not be granted under the current state
of thelaw. Itisimportant that the prayer for relief statethat the alternative requestsfor relief are
lesser acceptable aternativesfor relief. Requesting relief in this comprehensive manner takes
advantage of the established law as well as the developing law. Since the prosecution often
does not or even cannot appeal the relief granted by motions, the body of existing caselaw is
never an accurate measure of the relief that may be given in response to motions and basing
motions on existing caselaw aloneis simply inadequate representation. Almaost every motion
should request, and anticipate use of, an evidentiary hearing. Creativity in the type of relief
requested, aswell asthe quality of the evidence supporting the relief requested, may often be
decisivein bringing about favorable results. ll
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FILE IN VIDEO CASES

CIRCUIT COURT
___CR-

COMMONWEALTH OF KENTUCKY PLAINTIFF

V. ORDER GRANTING IN FORMA PAUPERIS STATUS,
APPOINTING COUNSEL, AND ORDERING CLERK
TO PREPARE VIDEO RECORD

DEFENDANT

The Defendant has moved the court for an order to prosecute the appeal of his criminal convictionin
forma pauperis, and it is appears that the defendant is a pauper within the meaning of KRS 453.190 and KRS
31.110(2)(b).

IT ISHEREBY ORDERED AND ADJUDGED that the defendant may prosecute this appeal
without payment of costs, and the Department of Public Advocacy is appointed to represent the defendant on
appeal.

IT ISFURTHER ORDERED that the court clerk shall compile and prepare the video record of the
entire proceedings pursuant to the Designation of Record, including the voir dire, the opening statements, all
bench conferences, and closing arguments by counsel.

Under my hand this day of ,

JUDGE
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FILE IN TRANSCRIPT CASES

CIRCUIT COURT
— CR-___

COMMONWEALTH OF KENTUCKY PLAINTIFF

V. ORDER GRANTING IN FORMA PAUPERIS STATUS,
APPOINTING COUNSEL, AND AUTHORIZING COURT REPORTER
TO PREPARE TRANSCRIPTS

DEFENDANT

The Defendant has moved the court for an order to prosecute the appeal of his criminal convictionin
forma pauperis, and it is appears that the defendant is a pauper within the meaning of KRS 453.190 and KRS
31.110(2)(b).

IT ISHEREBY ORDERED AND ADJUDGED that the defendant may prosecute this appeal
without payment of costs, and the Department of Public Advocacy is appointed to represent the defendant on
appeal.

IT IS FURTHER ORDERED that the court reporter shall prepare the transcript of evidence of the
entire proceedings pursuant to the Designation of Record, including the voir dire, the opening statements, all
bench conferences, and the closing arguments by counsel. The court reporter shall be compensated for the
preparation of the transcript of evidence by the Administrative Office of the Courts at the prevailing rates.

Under my hand this day of ,

JUDGE
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FILE ONLY WHEN DENIED IN FORMA PAUPERIS

CIRCUIT COURT
— CR-___

COMMONWEALTH OF KENTUCKY PLAINTIFF

V. NOTICE OF APPEAL FROM
DENIAL OF IN FORMA PAUPERIS STATUS

DEFENDANT

Please take notice that the defendant appeal's from the order denying leave to proceed on appeal in

forma pauperis. On appeal, the appellant will be , and the

appellee will be the Commonwealth of Kentucky. This notice of appeal is filed pursuant to Gabbard v. Lair,

Ky., 528 S\W.2d 675 (1975).

COUNSEL FOR DEFENDANT

CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of this Notice of Appeal was served on the trial judge,

the Hon. , County Courthouse, County, Kentucky,

, and on the Commonwealth’s Attorney, the Hon. , ,

Kentucky , on this day of ,
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FILE IN EVERY APPEAL

CIRCUIT COURT
— CR-___

COMMONWEALTH OF KENTUCKY PLAINTIFF

V. NOTICE OF APPEAL

DEFENDANT

Please take notice that the defendant appeals from the final judgment entered in this case. On

appeal, the appellant will be , and the appellee will be the

Commonwealth of Kentucky.

COUNSEL FOR DEFENDANT

CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of this Notice of Appeal was served on the trial judge,

the Hon. , County Courthouse, County, Kentucky,

, and on the Commonwealth’s Attorney, the Hon. , ,

Kentucky , on this day of ,
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FILE IN EVERY CASE
CIRCUIT COURT

__ -CR-
COMMONWEALTH OF KENTUCKY PLAINTIFF
VS.
DESIGNATION OF RECORD
DEFENDANT
* * * * * *
Comes now the defendant, , by counsel, and for his designation of record, hereby desig-

nates the entire record of the proceedings, mechanically recorded, in this matter, including the arraignment, all
pretrial hearings, all evidence presented, voir dire, all opening and closing arguments, all bench conferences, all
in-chambers' hearings, any post-trial hearings and/or hearing on amotion for anew trial, and the final sentencing
hearing.

DATE(S) EVENT

arraignment

status conference(s)

pretrial hearing(s)

trial (includesvair dire and opening and closing arguments)

new trial and/or post-trial hearing(s)

final sentencing

other

CERTIFICATE OF SERVICE

| hereby certify that atrue and correct copy of this Designation of Record has been mailed, postage

prepaid, to the Commonwealth’s Attorney, the Hon. , County Court-
house, County, Kentucky, | on the court reporter,

, Kentucky ,and on the clerk of the appellate court, at Frankfort, Kentucky on
this day of
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FILE IN CASES WITH TRANSCRIPTS

CIRCUIT COURT
— CR-___

COMMONWEALTH OF KENTUCKY PLAINTIFF

V. CERTIFICATE AS TO TRANSCRIPT

DEFENDANT

A transcript of the proceedings in the above-captioned action has been requested by

, counsel for , on

The estimated date for completion of the estimated page transcript is

Satisfactory financial arrangements have been made for the transcribing and preparation of requested
proceedings stenographically recorded. See copy of order alowing defendant to appeal in forma pauperis,

which is attached.

DATE COUNSEL

DATE COURT REPORTER
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FILE WHEN MORE TIME NEEDED

COMMONWEALTHOFKENTUCKY
SUPREME COURT
FILE NO.
On appeal from Circuit Court
Indictment No.

APPELLANT

VS MOTION FOR EXTENSION OF TIME
TOCERTIFY RECORD ON APPEAL

COMMONWEALTHOFKENTUCKY APPELLEE

* k kK kK *k k%

Comes now Appellant, by counsel, and movesthis Court, pursuant to CR 73.08, for an extension of time, up to and

including i , inwhich to certify the record on appeal, and as reasons therefor, states the follow-

ing:
1. Attached hereto and made apart hereof isthe affidavit of the Clerk of the Circuit Court, requesting an extension of time

to certify the record in this case and listing the reasons necessary for such extension.

WHEREFORE, Appellant respectfully requeststhis Court to grant him an extension of time, up to and includ-
ing __,___,inwhichtofile the transcript of evidence in the above-styled case and an additional
ten (10) days after the transcript isfiled in which to certify the record.

Respectfully Submitted

NOTICE
Please take notice that the foregoing Motion will be filed in the Office of the Clerk of the on

CERTIHCATEOF SERVICE

| hereby certify that atrue and correct copy of the foregoing Motion has been served on plaintiff by first-
classmail totheHon. A. B. Chandler, I11, Attorney General, Commonwealth of Kentucky, 1024 Capital Center
Drive, Frankfort, Kentucky 40601 on ,
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Trial Attorney’s Notification to DPA Appellate Attorney Upon Transfer of Case

1

10.

12.

13.

14.

15.

16.

17.

Name and present address and phone number of defendant: Ted A. Evans, Hardin County Detention Center, P.O. Box
1390, Elizabethtown, K'Y 42702, 270-769-5215

Name, address and phone number of defense attorney: Seve Mirkin, Elizabethtown DPA office

Name, address and phone number of Court Reporter: Videorecord (I haveacopy herein the Elizabethtown office)
Name and phone number of Circuit Clerk: Ralph Baskett, Har din Circuit Court, 270-766-5000

County: Hardin

Judge: Hon. Janet Coleman

Indictment No(s): 99-CR-211

Datejury returned verdict(s): April 24, 2000

Date of Filing Motion and Grounds for New Trial and/or for Judgment N.O.V. (Please attach copy): May 1, 2000
DateMotion for New Trial and/or for Judgment N.O.V. Overruled: June 27, 2000

Date Final Judgment was entered by Judge (Please attach copy): Hasn't been entered yet. Herethe Commonwealth
Attorney’ sofficeprepar estheFinal Judgments, and they ar eoften latein doingit. Thejudgeisinthemiddleof atwo-
week vacation, and by thetimeshereturns| will beon vacation. Rather than takeany chancesof missingadeadline
inadvertently, | am filingtheNotice of Appeal now. | will forward theFinal Judgment and Order Appointing DPA as

soon asl get them.

Charges convicted of and sentence(s) imposed: Traffickingin Controlled Substancel (Cocaine), Second Offense, 15
years If morethan one sentence, how werethey run?

Consecutively  Concurrently

Date Notice of Appeal filed (Please attach copy): 7/10/00

Date Designation of Record and Certificate asto Transcript filed (Please attach copy): 7/10/00

Date order entered allowing defendant to proceed in forma pauperis on appeal (Please attach copy): See#11 above
Amount of bail pending appeal $50,000: | sdefendant on bail pendingappeal?Yes ~ No X

Brief statement of suspected errors which occurred during procedures below (attach separate pages if necessary).

1) Batsonissue. Commonwealth struck all 3 blacksfrom thepanel, without appropriaterace-neutral reasons.
Trial court madeafindingthat wehad established primafacie case, but found Commonwealth’srace-neutral
reasonsto be sufficient. Recor d doesnot support that.

2) Prosecutorial misconduct on closing argument. Commonwealth misstated application of entrapment defense,
and characterized thedefendant asa“ career trafficker” without any evidenceto support same. M otionsfor
mistrial and for admonitiontojury overruled.

3) Incompetent evidenceat sentencing phase. Only evidenceof prior conviction wasthe probation officer reading
fromaprior PSl, which hehad not prepar ed himself, and which wasdated prior toimposition of sentencefor the
relevant offense. |
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ExTRAORDINARY WRITS IN

ADULT AND JUVENILE CASES
by TimArnold

[ Introduction: Why Writs?

One of the hallmarks of a successful attorney is that she realizes that there are many
avenuesof relief fromunfair judicial decisions. In much the sameway as achess player
will think several moves ahead to decide which moveismost likely to lead ultimately to
victory, a good lawyer will constantly try to anticipate the judge's decision on every
issue, and to figure how to deal with that decision when it causesinjustice for the client.
Typically, this means properly preserving the error for appeal — hence the need for a
manual on preservation.

But what about those decisionsthat cannot be “fixed” on appeal ? For example, an appeal
cannot truly correct an improper pre-trial decision to admit confidential records into
evidence—by thetimethe appeal isheard, therecordswill have been permanently placed
in the public domain, and the damage will have been done. Likewise, other decisions,
such as a decision by the Department of Juvenile Justice to revoke a client’s supervised
placement, simply do not have aformal appeal as an option. In those situations, what
does an attorney do then to protect the client’s interests?

Itisfor dealing with just those situations that the common law writsemerged. Generally
referred to as“ extraordinary” writs, these actions devel oped asameansto correct admin-
istrative and judicial decisions that, for one reason or another, could not be dealt with
through the ordinary appeals process. While these writs might be rare, when they are
properly used they can be a potent tool to prevent injustice. Consequently, knowing
when writs can win cases, and understanding the process for using those writs, is an
essential part of an attorney’s arsenal.

Il.WhatisaWrit?

(A) The common law writs are civil actions against judges or other persons and are
analogous to injunction actions against private parties.

(B) Under current law, these actions are properly referred to as “origina actions,” al-
though courts continue to use the language of common law writs.

(© Under current law, the following extraordinary actionsare available:
(1) Actions against judges are authorized by:
(@ CR76.36-against circuit or Court of Appealsjudges;
(b) CR8L1 - against district court judges;

(©) RCr4.43(2) and KRS Chapter 419 - only for purposes of complaining about
“the action of adistrict court respecting bail.”

(@ Actionsagainst custodians of prisoners or mental hospital inmates are autho-
rized by KRS Chapter 419 and KRS 202A.151.

(3 Wherethereisno statutory provision for appealing adecision of an administra-
tive body, such actions can be maintained under CR 81.

NOTES
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[11. Typesof Actions
The type of proceeding you use depends on the situation confronting the client.

(A) If you are asking the court to direct the actions of an inferior court judge or an
administrative agency, you must decide whether you want relief in the nature of a
“prohibition” of an order of “mandamus.” CR 76.36 (rule for actions in Court of
Appeals); CR 81 (rulefor actionsin circuit court).

(D Writ of Prohibition

(@ A prohibition forbidsthejudge or official from taking an action or enforc-
ing an order that has already been entered.

(b) For prohibition the petitioner must show, depending on the circumstances,
(i) (A) that the judge is acting outside her jurisdiction, and

(B) that there is no adequate remedy by appeal, Commonwealth v.
Williams, Ky.App., 995 SW.2d 400 (1999); or

(i) (A) that the judgeis acting erroneously within hisjurisdiction,
(B) that there is no adequate remedy by way of appeal, and

(C) that great harm or irreparableinjury will result if the higher court
does not intervene now. See Sisters of Charity Health Systems v.
Raikes, Ky., 984 S.W.2d 464 (1999).

(©) While the possible applications for this writ are boundless — so long as
one of the tests listed above has been met — writs of prohibition have
previously been used for the following:

(i) Tochallenge apre-trial order releasing (or admitting into evidence)
confidential information. F.T.P. v. Courier Journal & TimesInc., Ky.,
747 S\W.2d 444 (1989); Angelluci v. Southern BluegrassMH& R Cen-
ter, Ky., 609 S.W.2d 928 (1980).

(i) Toprohibit the Commonwealth from trying adefendant in violation of
his double jeopardy rights. &. Clair v. Roark, Ky., 10 S\W.3d 482
(1999); McGinnisv. Wine, Ky., 959 SW.2d 437 (1998). Thiscircum-
stance includes preventing retrial where defendant was previously
tried and acquitted in federal court, Benton v. Crittenden, Ky., 14 SW.3d
1(1999); aswell aswhereretrial isordered after amistrial, wherethe
defendant objected to the original mistrial. Grimesv. McAnulty, Ky.,
957 SW.2d 223 (1997).

(ii) To prohibit the court for requiring the defense to turn over awitness
list. King v. Veenters, Ky., 596 S.W.2d 721 (1980).

(iv) To prohibit the Commonwealth from trying ajuvenile whose case was
not properly transferred from the juvenile court. Johnson v. Bishop,
Ky.App., 587 S\W.2d 284 (1979).

(v) Toprohibitthetrial court from enforcing an order compelling a party
to sign an unrestricted medical authorization. Geary v. Shroering,
Ky.App., 979 SW.2d 134 (1998).

NOTES
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(2 Writ of Mandamus

@

()

©

A mandamus directs the subordinate judge or official to take action - but it
cannot tell her what action to take.

For mandamus the petitioner must show:

(i) that the judge has refused to do some act that the law requires him to
do

(i) that thereis no adequate remedy by way of appeal; and

(i) that great harm or irreparableinjury will result if the higher court does
not require the judge to act. See Humana v. NKC Hospitals, Ky., 751
S.W.2d 369 (1988), and Southeastern United Medigroup v. Hughes,
Ky., 952 SW.2d 195 (1997).

Aswithwritsof prohibition, oneisentitled to thewrit for any circumstance
which meetsthetest for mandamus stated abovein part (b). Previouscases
on mandamus have included the following:

(i) To compel the disqualification of opposing counsel. Shoneys Inc. v.
Lewis, Ky., 875 S.W.2d 514 (1994), Commonwealth v. Miracle, Ky., 10
SW.3d 117 (1999); but see University of Louisville v. Shake, Ky., 5
SW.3d 107 (1999) (Holding that the petitioner wasnot irreparably harmed
by the allegedly unethical conduct of opposing counsel, and therefore
that the writ was not authorized).

(i) To compel enforcement of a prior appellate court judgment. Ellis v.
Jasmin, Ky., 968 S.W.2d 669 (1998).

(iif) To compel thetrial court to return exculpatory evidence to the defen-
dant for testing, where the evidence is of such a nature that it cannot
be tested without destroying the evidence. McGregor v. Hines, Ky.,
995 SW.2d 384 (1999).

(iv) Tocompel the Department of Juvenile Justiceto releaseajuvenilefrom
active custody, when the Department took custody based on an erro-
neous decision to revoke the child’'s supervised placement. L.M. v.
Kelly, Franklin Circuit Court, Civil Action No.: 99-CI-469.

(v) Tocompel thetrial court to decide adormant case or motion. Collier v.
Conley, Ky., 386 S.W.2d 270 (1966) (holding that trial judge was re-
quired to decide dormant 11.42 motion).

(3 Hybrid Writs of “Prohibition and/or Mandamus’

@

()

©

Asmentioned previously, common law writs have been formally abolished,
even though the language of “mandamus’ and “prohibition” continues to
be widely used by courts and litigators. Thus, the use of the common law
name in a petition is essentially surplussage, and there is no rule against
simply styling thewrit asawrit of “mandamus and/or Prohibition.”

The test for determining whether to grant a “writ of mandamus and/or
Prohibition” isbasically the same aswhether to grant awrit of prohibition.

Though by no means required, many attorneys now style their writs as
writs of “prohibition and/or mandamus’ on the principle of “better safe
than sorry.”
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©)

Writsagainst lower court judgesareto befiled in the next highest court, regard-
less of the duration of the potential sentence. Thus, a writ to contest the
decision of thecircuit court isfiled in the Court of Appeals, awrit to contest the
decision of the district court isfiled in the circuit court, etc..

Writs against administrative agencies arefiled inthe circuit court of the county
wherethe agency islocated (generally, Franklin Circuit Court).

(B) Habeas Corpusand RCr 4.43 appeals

@

@

©)

4

©)

©)

Occasionally referred to asthe “ great writ,” the term “habeas corpus” literally
means “you have the body.” It has been historically been used as a means to
compel ajailer or prison warden to release aninmate from custody. Kentucky’s
constitution provides that the “the writ of habeas corpus shall not be sus-
pended....” Ky. Const., § 16.

Under KRS Chapter 419, the authorized relief is release from custody. KRS
419.130(2).

Habeas corpusis designed to be an expedited proceeding of asummary nature,
and therefore not appropriate for issueswherethere are factual disputes. Com-
monwealth v. Marcum, Ky., 873 SW.2d 207 (1994); KRS419.110(1).

Habeas is appropriate under the following circumstances:

(@ Wherethejudgement isvoid (as opposed to merely voidable). Generally
refers to situations where defendant is being held on a judgment which
was modified outside the timelines, or where there has been atotal denial
of counsel. Marcum, supra.

(b) Tosecurereview of adistrict court’sbail determination. RCr 4.43(2). How-
ever, if habeas corpusistheright procedural method to seek review of bail
set by the district court, then the circuit court must also have the authority
to modify pretrial release conditions. KRS 23A.080(2); RCr 4.43(2).

(c) Toorder release of aperson incarcerated or institutionalized past the statu-
tory timelimits. Commonwealth v. Brown, Ky., 911 SW.2d 279 (1995) (Ha-
beas authorized to compel release of mental patient held longer than seven
days without probable cause hearing). Also should apply to individuals
held longer than 60 dayswithout indictment. See RCr 5.22.

Appealing the bail determination of the circuit court is properly done through
an appeal to the Court of Appealsunder RCr 4.43.

One areawhere habeas corpusisno longer appropriate isto remedy violations
of aprisoner’sright against absolute and arbitrary treatment at the hands of the
state. In a series of cases culminating in Yost v. Smith, Ky., 862 S.W.2d 852
(1993), Kentucky courts carved out what they called the“forfeiturerule,” which
held that where aprisoner wasreleased or moved in amanner prohibited by law,
that movement operated to forfeit the Commonwealth’s right to continue to
hold the prisoner in custody. The typical situation was that a prisoner is
released to the custody of another jurisdiction in a manner which does not
comply with either the Uniform Extradition Act or the Interstate Agreement on
Detainers. In Commonwealthv. Hale, Ky., 96 S.W.3d 24 (2003), the Kentucky
Supreme Court did away with the “forfeiture rule,” finding it antiquated and
unnecessary. Consequently, there is no longer any habeas corpus remedy
arising out of violations of the law governing transportation and custody of
prisoners.
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IV.Importanceof awritten order

(A) Ingeneral, you must always have awritten order to complain about.

() CR58(1) providesthat an order is not effective beforeit is signed by the judge
and entered on the docket of the court.

(2 You should not rely on oral decisions made on video or audio tape.
(@ Ask thejudge to write something down or tender an order yourself.
(b) 1t can be handwritten if necessary.

(3 Remember that in district court the docket sheet signed by thejudgeisthe order
of the court. RCr 11.04(4).

(B) If thecourt refusesto enter awritten order, you should submit an affidavit with your
writ setting forth the fact that you asked for awritten ruling, and the court refused.
Asapractical matter, the higher court will rely on your assurances as a member of
the bar, rather than force you to file a mandamus to compel the judge to render a
decision.

V. Mechanicsof Filingfor Mandamusor ProhibitionintheCourt of Appeals
(A) Inthe Court of Appeals, CR 76.36 prescribesthe procedureto follow.

() Becauseleaveto prosecute an action is conditioned on payment of afiling fee
and becausethisisan original civil action commenced in the Court of Appeals,
you must tender with your pleadings amotion to proceed in forma pauperisand
appoint counsel, preferably with the completed KRS 31.120 affidavit attached.

(@ Theaffidavitisan AOC form that you can pick up at the civil suit desk or
from most bench clerks.

(b) If you don’t have time to get the affidavit or your client is not available,
your representation in the motion that your client isindigent enough to rate
appointed counsel in the circuit court is usually good enough. \West v.
Commonwealth, Ky., 887 Sw.2d 338 (1994).

(©) Tender an order with thismotion.

(@ Theformat of the pleadingsisdescribedin CR 76.36(1).
(@ You must name the judge as the Respondent.

(b) The Commonwealth of Kentucky isthe Real Party in Interest. CR 76.36(8).

(©) Any co-defendants who may be named in the indictment but who for any
reason don’t want to join should be accounted for in the text of the motion
although it is not required by rule.

(3 CR76.36(1)(b) only requiresarecitation of factsby you. You should also try to
obtain a videotape of the proceedings about which we are complaining.

(@ Submission of thevideoisauthorized by CR 76.36(5) which allows attach-
ment of exhibits, affidavits and counter affidavits.

(b) Pay particular heed to the last sentence of subsection (5) which says cat-
egorically that oral testimony will not be heard in the appellate court.

NOTE: The videotapeis not a substitute for afair and complete statement
of thematerial facts.

NOTES
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(4 You must tell the Court exactly what you want it to do.

(@ Usually thisisphrased asarequest for an order prohibiting thelower court
judge from enforcing his order of such and such a date.

(5 The memorandum is usually a separate pleading although the rule does not
demand it. If you have an uncomplicated case, there is no reason not to put
everything in a single document. Write clear captions so the court will know
that everything is there.

(6) Everythingfiled inthe Court of Appealsgoesin quintuplicate. (Original and 4
copies). [CR 76.36(3)].

(7) A copy of everything you file must be served on the judge and thereal party in
interest, the Commonwealth. Though it is not required, you are permitted to
provide courtesy copiesto non-parties (e.g. co-defendants) when you think it
would be to your advantage to do so.

(8 Depending onthetime constraints, filethe original and four (4) copiesof every-
thing in one of the following ways:

(@ By mail addressed to Clerk, Kentucky Court of Appeals, 360 Democrat
Drive, Frankfort, KY 40601.

(b) By delivery to that address by an investigator or yourself.

(c) By delivery to thelocal chambers of the Court of Appeals but only if you
are going to be seeking immediate relief (i.e. a stay of the circuit court
order) and only after getting the clerk of the court’s O.K.

(8 Timefor responses:

(@ If you deliver the service copies to the Commonwealth and the judge, the
Commonwealth will have 10 daysto answer.

(b) If you mail service copiesto either or both, the Court of Appealstackson
the three mail days authorized by CR 6.05 so the Commonwealth’s re-
sponse is due 13 days after mailing.

CR 76.36(4) alows you to seek “intermediate relief,” usually a stay of the circuit
judge’s order if you need relief before the 10 day response period expires.

(D Theonly ground onwhich relief can be granted is*immediate and irreparable
injury” before a hearing may be had on the petition.

(2 Although it isnot required in writ cases, it sometimes helps if you can show
that you asked the circuit judge to reconsider. Consider RCr 12.82.

(3 Toobtainrelief, you must draft another pleading, filed in quintuplicate with the
others and served on the judge and the Commonwealth, explaining why you
need therelief.

(4) Asamatter of self-interest, we try to accommodate the Commonweal th so they
will try to accommodate usin other cases but in all casesyou must give notice.

(5 Youmust call the Clerk of the Court of Appeals (1-502-573-7920) in Frankfort
and hewill try to find ajudge to hear this motion.

(6) Theorder of asinglejudgeisonly good until athree-judge panel can consider
themotion for intermediaterelief.
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(C) Disposition of the Petition NOTES

() Assoonasaresponseisfiled or the response time expires, the case is given to
the next available motion panel at the Court of Appeals. CR 76.36(6).

(2 These panels meet twice amonth but not at regular intervals so it ishard to say
how long it will take.

(3 If thecaseiscomplicated or involvesnew or difficult issues of law the panel may
work on it for several weeks before deciding.

(D) Appealing an Adverse Decision on the Writ.
(D) If youloseyour petition, you are entitled to one appeal asof right. CR 76.36(7).

(@ You must file notice of appeal in the Court of Appeals within 30 days of the
decision.

(3 Within 30 days of the notice of appeal, you must file a statement of appeal and
abrief in Supreme Court. CR 76.36(7)(c).

(@ The requirements for the statement of appeal are pretty straightforward,
and our set out in CR 76.36(d).

(b) Therequirementsfor thebrief arefoundin CR 76.12.

(c) Besureto serve the Clerk of the Court of Appeals with the statement of
appeal. CR 76.36(d)

(4 You may want to ask an appeals attorney for help if you plan do go down this
road.

V1. Mechanicsof Filingfor Mandamusor Prohibition in the Circuit Court

(A) These actions are treated as ordinary civil actions in the circuit court with a few
exceptions.

(D You will need an in forma pauperis (IFP) motion and an order for the circuit
judge to sign.

(@ KRS31.110(1)(a) allowsusto represent clientsin any necessary ancillary
litigation. Abernathy v. Nicholson, Ky., 899 S.W.2d 85 (1995).

(i) UsetheAOC affidavit form except in cases of extreme emergency.
(@ Noprocessneedissue. Sallard v. McDonald, Ky. App., 826 S.W.2d 840 (1992).

(@ Itissufficient to serve acopy of al pleadings on the district judge and on
the county attorney as provided in CR 5.02.

(3 Becausethisisacivil action, the Commonwealth will have twenty (20) daysto
filean answer.

(4) CR76.01saysthat Rule 76 “appliesonly to practice and procedurein the Court
of Appeals and Supreme Court.” Although we usually follow the CR 76.36 for-
mat of pleadingsit is not necessary.
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(B) Where to go NOTES

(D You must start by getting a circuit judge to sustain your |FP motion. In most
circuits, any judge can sign the motion, even if they will not preside over the
action.

(2 If you are not seeking a stay, all you have to do is make sure that the district
judge and the county attorney are served.

(@ If you need astay, theauthority for granting it is Section 109 of the Consti-
tution asinterpreted in Smothersv. Lewis, Ky., 672 SW.2d 62 (1984). That
case saysthat once acourt hasjurisdiction of acase, it can enter any order
necessary to proper disposition of the case. KRS 23A.080(2) may also
cover this. The standard for relief is showing immediate and irreparable
harm before the case can be heard.

(3 If the stay is denied, you can seek relief in the Court of Appeals. This is by
means of amotion for discretionary review, CR 76.20 and an intermediate mo-
tion pursuant to CR 76.33.

(4) After the Commonwealth filesits answer, the case proceeds as with any other
civil case.

(@ Atthislevel further proof can be taken at hearings or by deposition.
(b) You canfileasummary judgment motion. CR 56.

(b) In rare occasions you can ask for a bench trial, although this should be
unnecessary if you have filed the audio tape from district court.

(5) If the Commonwealth does not respond, file a motion for default judgment
under CR 55. CR 55.04 requires establishment of your client’sright to relief in
addition to mere failure to answer because the case involves the Common-
wealth.

(6) If youlose, you must file acivil appeal which has several required steps right
after the notice is filed. See an appellate attorney. (Keep in mind that CR 59,
particularly CR 59.05, applies in awrit case and that the timely service, not
filing, of aCR 59 motion stopsthe running of appeal time. CR 62.01.)

VII. HabeasCorpus

(A) Itisastatutory action which means that its procedural requirements must be ad-
heredto strictly. Therearelocal procedural rulesaswell. CR 1(2).

(B) KRS419.020 requiresthefollowing pleadings:

(1) A petition stating how your client cameto be “ detained without lawful author-
ity or isbeing imprisoned when by law heisentitled to bail.” KRS 419.020.

(@ An affidavit of probable cause executed by you or your client adopting the
petition as grounds showing probable cause to believe that the detention is

improper.

(® A“writ” for thejudgeto sign, i.e. an order captioned “ Writ of Habeas Corpus’
for the judge to sign. This order directs the custodian to produce the prisoner
for hearing at the time set by the judge in the order.

59



THE ADVOCATE \olume 26, No. 5

September 2004

(C) KRS 419.060 requires personal service by hand delivery to that person.

(o)

®

"

(D Mail isnot sufficient service.

(@ If youcan't hand the papersto the custodian personally, KRS 419.060(3) allows
you to leave the papers at his office.

(3 At some point the person effecting service must make a return notation to the
file

Again, if ahearing onthewrit itself can’t be scheduled immediately, Section 109 and
Smothersv. Lewis, supra, authorize you to ask for immediate rel ease.

Otherwise, thewrit isdisposed of at asummary benchtrial at which evidence may be
produced. Usually, if there is an audio tape of the district court proceedings this
won't be necessary.

If you lose, the case can be appealed to the Court of Appeals but the procedure is
quitedifferent from anormal appeal. The procedurein KRS 419.130(1) ismandatory.
Two daysbeforeyou filethe“ Notice of Appeal,” you need to serve your opponents.
It should be clear on the face of the “Notice of Appeal” that it is a habeas corpus
case, or the Court of Appeals may inadvertently treat it as an ordinary civil case.
Habeas appeals are assigned to the next avail able motion panel for resolution.

VII1.RCr 4.43Appealsof Circuit Court Bail Decisions

(A) RCr4.43 permitsthe Court of Appealsto review the bail decisionsof the circuit court,

®)

©

and establishes an expedited process for doing so.
Procedure under RCr 4.43.

() Tochallengeabail decision the defendant hasto file a* notice of appeal” from
the bond judgment, in the manner provided by RCr 12.04. RCr 4.43(1)(a). You
would be well advised to make it plain on the face of the notice that you are
appealing from abond decision.

(2 Whenthenotice of appeal isfiled, the clerk of the circuit court isto prepare and
certify an appellate record, consisting of the portion of the court record whichis
relevant to the question of bail. The clerk isto transmit that record within 30
daysof thenotice of appeal. RCr 4.43(1)(b). Asitisgenerally theresponsibility
of the party who has taken the appeal to ensure that the record is properly
certified, you would be well advised to check with the clerk to ensure that
appropriate progress is being made. The faster the record gets to the Court of
Appeals, the faster the appeal will be decided.

(3 Within 15 days after therecord is sent to the Court of Appeals, the appellant (i.e.
your client) must file a brief with the Court of Appeals. The brief isto be no
longer than five pageslong, and must comply with the formatting requirements
of CR76.12. RCr4.43.

(4) Oddly, RCr4.43 asodirectsthe appellant to file astatement of appeal “required
by CR 76.06.” RCr 76.06 has long since been repealed, however, and George
Geohegan, Clerk of the Court of Appeals, advises that a statement of appeal is
longer required.

(5 The Commonwealth has 10 daysto file abrief, but is not required to do so.

While this process is “expedited” by the standards of the Court of Appeals, you
should still be prepared for the process to take several months, even under the best
of circumstances.
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IX. Final Thoughts

Below isalist of significant recent writ cases. Reading through these cases, it is clear
that writs have been used as a potent tool for dealing with those rare cases when an
appeal just is not enough. That being the case, an attorney dealing with an adverse
decision would be well advised to consider whether an appeal can return the client to
where he was prior to that decision. If so, then the client will likely have to just wait it
out. Regrettably, our system tolerates your client’sincarceration much better than your
client does. However, if the client will lose something that an appeal will cometoo lateto
restore, such asthe ability to test aparticular piece of evidence, or the confidentiality of
aparticular piece of information, then awrit might be the right course of action to take.

IMPORTANT WRIT CASES

Cape Publicationsv. Braden, 39 S.W.3d 823 (2001) —writ proper to seek termination or
modification of standing order prohibiting newspaper from speaking with jurorsin a
death penalty case, after the case had concluded and been appeal ed.

Ignatow v. Ryan, Ky., 40 S.W.3d 861 (2001) —writ of prohibition is appropriate to pre-
clude double jeopardy violation, however, it does not violate double jeopardy to try
murder and perjury charges separately, even when the two incidents are closely related.

Jamesv. Shadoan, Ky., 58 S.W.3d 884 (2001) —writ not appropriate forumto litigate order
requiring parentsto pay feefor guardian ad litem (GAL); parents had adequate remedy
on appeal from order imposing GAL fee.

Kentucky Labor Cabinet v. Graham, Ky., 43 S.W.3d 247 (2001) — Even when court is
acting outside its jurisdiction, there is usually an adequate remedy by appeal .

Sexton v. Bates, Ky., 41 S\W.3d 452 (2001) — Petition will beissued to prevent trial court
from ordering defense in automobile negligence case to use an examining physician of
the court’s choosing.

Commonwealth v. Sephenson, Ky., 82 SW.3d 876 (2002) — double jeopardy is valid
basisfor seeking writ; however, no doublejeopardy violation arising out of prosecution
for similar offensesin Indianaand Kentucky.

Nelson v. Shake, Ky., 82 S.W.3d 914 (2002) — Writ would not issue to stop grand jury
proceedings while defendant was evaluated for competency, as RCr 8.06 did not apply
to grand jury proceedings.

County of Harlan v. Appalachian Regional Healthcare Inc., Ky., 85 S.W.2d 607 (2002)
—writ will lieto compel bureaucrat —in this case the Harlan County Jailer —to perform
statutorily required duties.

Martinv. AOC, Ky., 107 S.W.3d 212 (2003) —writ against AOC properly filed only in the
Supreme Court; AOC not required to pay for pauper transcripts.

Shumaker v. Paxton, Ky., 613 S.W.2d 130 (1981) - seminal prohibition case - isalways
cited.

Haight v. Williamson, Ky., 833 S.W.2d 821 (1992) - violation of constitutional rights,
standing aloneisinsufficient.

Shobev. EPI Corp., Ky., 815 S.W.2d 395 (1991) - discovery ordersgenerally not subject
towrit.

Tipton v. Commonwealth, Ky. App., 770 S.W.2d 239 (1989) - Commonweal th may seek
writ on non-final district court order because appeal not authorized.
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Courier Journal & Timesv. Peers, Ky., 747 S.W.2d 125 (1988) - news mediamay proceed
by writ when press excluded from proceedings or court records.

FTPv. Courier Journal & Times, Ky., 774 S\W.2d 444 (1989) - juvenile may proceed by
writ where confidentiality of juvenile court proceedings concerned.

Holbrook v. Knopf, Ky., 847 S.W.2d 52 (1993) - writ proper remedy where claim of uncon-
stitutional blood test is made.

Angelluci v. Southern BluegrassMH& R Center, Ky., 609 S.W.2d 928 (1980) - writ proper
method to protect confidential psychiatric records.

Summitt v. Mudd, Ky., 679 SW.2d 225 (1982) - appropriate remedy to force disqualifica-
tion of prosecutor who formerly was P.D.

Summitt v. Hardin, Ky., 627 S.W.2d 580 (1982) - Habeas corpus case, witness held for
contempt not released at end of trial -writ granted.

Campbell v. Schroering, Ky. App., 763 S.W.2d 145 (1988) - circuit judge committed wit-
ness for contempt without representation of counsel prohibition granted.

Commonwealth v. Marcum, Ky., 873 S.W.2d 207 (1994) — habeas corpus is appropriate
remedy where trial court judgment is a nullity, and other form of collateral attack is
inadequate.

Petit v. Raikes, Ky., 858 S.W.2d 171 (1993) - venueisnot typically awrit issue.

Yost v. Smith, Ky., 862 S.W.2d 852, 854 (1993) —writ of habeas corpuswill issue where
custodians actions are “absolute and arbitrary” in violation of § 2 of the Kentucky
Constitution.

Regency Pheasant Run Ltd. v. Karem, Ky., 860 S.W.2d 755 (1993) - may fileoriginal action
to test validity of appointment of retired judge.

\olvo Car Corp. v. Hopkins, Ky., 860 S.W.2d 777 (1993) - mandamus authorized in dis-
covery case because of potential loss of evidence.

Appalachian Regional Health Care, Inc. v. Johnson, Ky., 862 S.W.2d 868 (1993) - prohi-
bition not granted because failed to show how confidentiality would beirreparably lost.

Blakeman v. Schneider, Ky., 864 S.W.2d 903 (1993) - contempt istested by original action.

Commonwealth v. Hughes, Ky., 873 S.W.2d 828 (1994) - prohibitionisin aid of appellate
jurisdiction and therefore subject to dismissal for mootness where appeal impossible or
not necessary.

Adventist Health Systemsv. Trude, Ky., 880 S.W.2d 539 (1994); overruled on other grounds
by Ssters of Charity Health Systems v. Raikes, Ky., 984 S.W.2d 464 (1999). - lack of
remedy by appeal isinflexiblerequirement.

Kuprionv. Fitzgerald, Ky., 888 S.W.2d 679 (1994) - mandamusto challenge the constitu-
tionality of Jefferson Circuit Family Court established by order of Chief Justice.

Wyatt, Tarrant & Combsv. Wiliams, Ky., 892 S\W.2d 584 (1995) - Court of Appealshad no
writ jurisdiction where party failed to pursue available appeal earlier.

K-Mart Corp. v. Helton, Ky., 894 SW.2d 630 (1995) -mandamus/prohibition on question
of discovery and attorney disqualification.
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Abernathy v. Nicholson, Ky., 899 S\W.2d 85 (1995) - party may pursue administrative writ
only when no other relief available.

Potter v. Eli Lilly Co., Ky., 926 S.W.2d 449 (1996) - prohibition dealing with post-judg-
ment investigation of civil settlement - proper because CR 60.02 not applicable.

McKinney v. Venters, Ky., 934 S.W.2d 241 (1996) - prohibition sought to preclude de-
structive testing of evidence for DNA. Court holds that appeal after conviction is the
appropriate remedy.

Lovell v. Winchester, Ky., 941 S.W.2d 466 (1997) - mandamus to disqualify opposing
counsel on ground of previous representation.

May v. Coleman, Ky., 945 S.W.2d 426 (1997) - mandamus filed by prisoner to require
judge to appoint “lay assistant” to help with civil action. Capable of evading review
exception stated.

Owens Chevrolet v. Fowler, Clerk, Ky., 951 S.W.2d 580 (1997) - mandamusto force clerk
to accept filing sent by UPS which did not show date of mailing.

Southeastern United Medigroup Inc. v. Hughes, Ky., 952 S.\W.2d 195 (1997) - discussion
of prohibition/mandamus remedies and confidential information. Appellate standard for
law is de novo; for fact, abuse of discretion.

Grimesv. McAnulty, Ky., 957 S.W.2d 223 (1997) -prohibition is appropriate remedy to
prevent retrial in criminal case.

McGinnisv. Wine, Ky., 959 S.W.2d 437 (1998) - double jeopardy case considered on writ
of prohibition.

Commonwealth v. Maricle, Ky., 10 SW.3d 117 (1999) — Commonweal th isentitled to writ
to force disqualification of defense counsel.

. Clair v. Roark, Ky., 10 S.W.3d 482 (1999) — double jeopardy can belitigated through
awrit of prohibition, but the court is not required to grant a writ on double jeopardy
grounds, where there is also an adequate remedy on appeal.

Commonwealth v. Ryan, Ky., 5 S.W.3d 113 (1999) — Commonwealth isentitled to writ of
prohibition wheretrial court erroneously forbade consideration of death as a sentencing
option.

Cavender v. Miller, Ky., 984 S.W.2d 848 (1998) —defendant isnot entitled toawritto gain
access to police officer’s notes prior to pre-trial suppression hearing; defendant has
adequate remedy on appeal.

University of Louisvillev. Shake, Ky., 5 S.W.3d 107 (1999) — denying writ of mandamus
to compel disgualification of opposing counsel where petitioner failed to show irrepa-
rable harm if counsel was permitted to continue on the case.

Ellisv. Jasmin, Ky., 968 S.W.2d 669 (1998) — Supreme Court issued mandamus against
circuit court judge, to compel that judge to enforce an order of the Supreme Court.

Commonwealth v. Williams, Ky.App., 995 S.W.2d 400 (1999) — Commonweal th entitled
to writ of prohibition to overturn judges decision to suppress evidence.

Geary v. Schroering, Ky.App., 979 SW.2d 134 (1998) — writ of prohibition granted to
prohibit enforcement of pretrial order compelling plaintiff in personal injury actionfrom
signing ablank medical authorization.

The author would like to thank David Niehaus of the Louisville-Jefferson County
Public Defender Office, whose outline forms the basis of this article. l
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THE VALUE oF FacTts WoOVEN
TOGETHER INTO A TAPESTRY OF PURPOSE i

Unleashing the Power to Persuade to Benefit Your
Client in the Trial and Appellate Arenas

by RebeccaBallard DilL oreto
IJ = e ,.I|

(e LS a—07p 1 T

Outside a man walking along the edge of the highway crossed over and ap-
proached thetruck. Hewalked slowly to thefront of it, put hishand on the shiny
fender, and looked at the No Riders sticker on the windshield. For amoment he
was about to walk on down the road, but instead he sat on the running board on
the side away from the restaurant. He was not over thirty. His eyes were very
dark brown and there was a hint of brown pigment in his eyeballs. His cheek-
bones were high and wide, and strong deep lines cut down his cheeksin curves
beside hismouth. His upper lip waslong, and since histeeth protruded, thelips
stretched to cover them, for this man kept hislips closed. His hands were hard,
with broad fingers and nails as thick and ridged as little clam shells. The space
between thumb and forefinger and the hams of hishandswere shiny with callus.

The man’s clothes were new-all of them, cheap and new. His gray cap was so
new that the visor was still stiff and the button still on, not shapeless and bulged
asit would be when it had served for awhile all the various purposes of a cap-
carrying sack, towel, handkerchief. His suit was of cheap gray hardcloth and so
new that there were creases in the trousers. His blue chambray shirt was stiff
and smooth with filler. The coat wastoo big, the trouserstoo short, for hewasa
tall man. The coat shoulders peaks hung down on hisarms, coat flapped |oosely
over hisstomach. Heworeapair of new tan shoes of thekind called “army last,”
hob-nailed and with half-circles like horseshoes to protect the edges of the
heels from wear. This man sat on the running board and took off his cap and
mopped hisfacewithit. Then he put on the cap, and by pulling started the future
ruin of the visor. Hisfeet caught hisattention, he leaned down and loosened the
shoelaces, and did not tie the ends again. Over his head the exhaust of the
Diesel engine whispered in quick puffs of blue smoke. (The Grapes of Wrath,
John Steinbeck)

What a picture, painted indelibly in the mind’seye. Where doesit take you? What does
it make you think about? How do you feel towardsthisman? Do you wonder what heis
thinking? Are you waiting in some anticipation to see what he might do next? Canyou
step inside his shoes for aminute? Feel those stiff clothes. Rub your calloused hands
together. Wiggle your big toes in those hard soled, hob-nailed shoes.

How hasthisauthor captured our interest? How does hisliterary art relate to our task of
building acompelling theory of the casein thetrial or appellate arena? You will findinthe
work of John Steinbeck four key components: preparation, imagination, empathy, and
patience. Without them he would be unsuccessful. He could not transport us over time
and space into the world he has created.

It has been said that atrial lawyer isbuilding amodel of eventsthat occurred outside of
the courtroom and that once that model is constructed, it supplants external reality.
Kestler, Jeffrey, Questioning Techniques and Tactics, (August 1999) 3 edition.
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When a trial works, the objective truth (assuming there ever was one objective truth)
becomes irrelevant for, the only truth available to jurors (assuming the jurors are not
infected) and appellate juristsalike, isthat brought into the courtroom. Yet, to succeed,
the theory of the case devel oped for litigation must explain, inamanner favorableto the
defense, the immutable facts and must have supporting themes and tell a story that is
sufficiently compatible with the life experiences of the judge and jury to persuade that
important audience.

Aslawyersweareall educated to accept that which occursin the courtroomisthe model
of eventsthat define the parameters of thelitigation for the future. However, the best of
us know that it can be extraneous, technically off the record factors that help or hurt us
on theway to achieving our litigation purpose. It canthen beimportant to draw into that
courtroom model those factors of injusticethat may deter usfrom achieving our purpose
at trial—the prosecutor in the hallway conferring with jurors,— the judge giving his
sidebar signals to the prosecutor or witness — and demonstrating unfair favoritism to
the commonwealth. Those facts become a part of our client’s story and by our on the
record, detailed objections, we make them apart of our model of unfairnessthat will lead
to ultimate relief for our client’s cause. We weave them into our theory of the case and
story of injustice.

Preparation is what permits us to do that. What permits us to smack dab that unex-
pected event into the heart of our case—armed police officersrushing akey prosecution
witness by the jury room just as the jurors were walking out to communicate that the
witness was in mortal danger from your client or his comrades - is preparation. As
defense lawyers we must prepare not simply to disassembl e the prosecution’s model of
conviction. No, we must build our own model to demonstrate our client’s story of
injustice. That model,- our model-will then be the one debated about in the jury room
and the appellate court. To prepare our model requiresafully constructed plan of action
before we enter the courtroom. Each witness fitsinto that plan. Each area of voir dire
furthers our objective to persuade with our compelling theory of the case. The ques-
tionswe pursue on voir dire enable usto determine who as aresult of beliefsand/or life
experiencesis highly unlikely to give afair hearing to our presentation at trial. These
same questions also permit usto raiseto the forefront in the jurors’ mindseventsin their
own livesthat parallel the most important and persuasive themesand factsin our client’s
story. In thisway, we plow the fields by preparing, readying the jurors for what isto
come.

Every expected question and action of the prosecution fitsinto that plan. Because we
are so well prepared and we see our model so clearly, we are quick to put every unex-
pected answer, every unexpected event into its rightful place in our prepared model.
Having prepared, even for the unexpected, we are afraid of no fact, witness or devel op-
ment because the story we haveto tell is based on evidence we are prepared to use and
on adefense well grounded in the law.

Imagination isalso key. We must use our imagination to travel back intimeto the key
eventsthat havelanded our client in the courtroom where heisfighting for hisliberty or
his life. We have to feel, hear, see, touch, and smell what our client and other key
witnesses saw, heard, touched, and smelled. Then, we have to imagine ourselves being
the decision-makers, thejurors, thetrial judge, and the appellate jurists. What will they
be thinking about asthey decide what to do with our client and his case? To benefit from
avibrant imagination, we must remove our law school lens. Seethis case as others see
it. Once you have touched, smelled, heard and glared at the facts, decide what per-
suades you and what will truly persuade others. The cases with the richest, and there-
fore the most persuasive set of facts at the appellate stage are those wherein the trial or
post-conviction lawyer exercised her or hisimagination to bring compelling factstolife!
One example of thiscan befound in Kylesv. Whitley, 115 S.Ct. 1555, 514 U.S. 419, 131
L.Ed.2d 490 (1995). Thecertiorari petitionin Kylessecured review by the United States

NOTES

65



THE ADVOCATE \olume 26, No. 5 September 2004

Supreme Court, not because of its lengthy dissertation of the legal principles, but be- NOTES
causeit relied upon compelling facts, well developed in the court bel ow.

Empathy. Most of usknow as criminal defenselawyersthat we should have empathy for
our clients. Our imagination serveslittle purposeif we place heavy judgment on all of our
client’sactions. Judgment, befor e understanding, impedes our ability to walk in another’s
shoes. However, we can also miss the boat if we do not have empathy for the other
playersinthedrama. Without empathy for the victim, we may completely overlook where
our caseis most vulnerableto attack. We tend to think of judges, jurors and prosecutors
ashighly judgmental people. Yet, are we careful enough not to be too judgmental in our
ownway? If weseeall of these playersas“evil” or “misguided” or “easily manipulated”
will we havereally understood what persuadesthem, what it will take to get them to vote
for our client? To get into the heads of these key decision-makerswe must have empathy
for them. Empathy allows defense counsel to truly understand the motivations of all the
charactersin the courtroom drama. Then, counsel can determine where he wantsto put
the spotlight for thetrier of fact and for the appellate record. Isit helpful toyour client’s
case to expose the motivations of the prosecutor, the judge, the victim, or an apparently
disinterested witness. Empathy allows the defense to tell a story of “real” people, who
act in reasonable ways, to explain why your client is not guilty.

Our highest goal may not be so much to slay the dragon as to conclude the
litigation with no one against our client, but rather everyonefor him or her and
his or her case. Empathy is critical to achieve such a stupendous result.

Finally, we must have PATIENCE. First, patiencewith our clients. They can-

not tell their stories in five minutes or less. Their stories are not set out for

strangers as easily as their addresses, phone numbers and dates of birth. We come to
them as strangers even though with often-burgeoning casel oads we may see our clients
en masse. They approach us asindividuals with many unresolved fears. We must have
patience to hear their stories. Second, patience with victims and other key witnesses.
Knowing that truths are not told on first visits, we have to leave the door open to second
and third visitswhen the case meritsit. Third, we must have patiencetotell these stories
right. Patience requiresthat we fit each and every witness, prosecution or defense, into
the model or story presented. Patience requires the defense to avoid seeking only
conclusions from the witnesses. Rather, we must have the patience to get out the details
(facts) that compel the witness (and therefore the fact finder) to reach the conclusion we
want and no other one. Patience dictates that we use the defense examination of a
witness to teach the jury who that witness is and why his or her testimony should be
believed or distrusted. A patient approach to constructing our case at trial, ensures that
we keep our presentation interesting, we draw out factsthat alert and awaken, rather than
deaden or bore our fact finders. Fourth, we must have patience with judges and prosecu-
torsin our dealings with them before the case ever goesto trial. The proportion of cases
that aretried areinfinitesimal to the proportion carried by most public defenders. Yet, it
takestimeto persuade, timeto educate. Motion practice, negotiation, prodding — patient
and continuous efforts to change the viewpoints that key decisionmakers have about
our clients. Fifth, we must act with patiencein our effortsto persuadejurors, judges and
appellatejurists. Know they may not get it thefirst time. Hence, the value of repetitious
and familiar themes. Hence, the value of making and building your record and proving
repeatedly for the judge that s’heis creating reversible error if s’he does not finally rule
your way or proving for the appellate juriststhat indeed these repeated errors prejudiced
your client’sright to afair trial. Finally, patiencewith ourselves. It takestimeto do acase
i thereisaways morethat could have been done. — L essons|learned on today’s
fortunately or unfortunately benefit only tomorrow’s client.—

Which brings us full circle to preparation. Without it we would not have our own
indestructible and very complete model, atapestry of facts pointing to the current injus-
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